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INTERNATIONAL MERCANTILE MARINE COMPANY 1 

A DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA 

Civil Action No. 1230 

International Mercantile Marine Company, plaintiff 

vs, 

Jewell W. Swofford. John M. Morin, and John J. Keegan, Com¬ 
missioners, United States Employees* Compensation Commission, 
and William A. Julian, Treasurer of the United States, 
defendants 

United States of America. 

District of Columbia , 

lie it remembered, that in the District Court of the United States 
for the District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following papers 
were filed and proceedings had. in the above-entitled cause, to wit: 

1 Complaint for mandatory injunction 

Filed January 6, 1939 

In the District Court of the United States for the District of 

Columbia 

Complaint No. 1230 

International Mercantile Marine Company, 111 Broadway, 

New York City, plaintiff 


vs, 

Jewell W. Swofford. John M. Morin, and John J. Keegan, Commis¬ 
sioners, United States Employees' Compensation Commission, 
7th and E Streets. NW., Washington, D. C.. and William A. 
Julian, Treasurer of the United States, U. S. Treasury 
Building, defendants 

1. Plaintiff is a corporation incorporated under the laws of the 
State of New Jersey. The defendants, Jewell W. Swofford, John 
M. Morin, and John J. Keegan, are sued in their official capacity as 
Commissioners of the United States Employees* Compensation Com¬ 
mission. The defendant, William A. Julian is sued in his official 
capacity as Treasurer of the United States. 

2. On April 8. 1929, one Jacob Durr, deceased, sustained an acci¬ 
dent, while employed as a tally man for the International Mercantile 
Marine Company, self insurer, and suffered injuries which resulted 
in his death on the same day. Said accident occurred on the navi¬ 
gable waters of the United States within the Second Compensation 
District of the Longshoremen’s and Harbor Workers Compensation 
Act. 
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3. The deceased left surviving him a widow, who elected to pursue 
her remedy against a third party wrongdoer, T. Hogan & Sons, Inc. 
Said widow instituted civil action against said T. Hogan & Sons. Inc. 
which later settled and compromised the same for $11,500. 

2 4. Thereafter, on April 14, 1032, the Deputy Commissioner 
for said Second Compensation District ordered the plaintiff 

to pay $1,000 to the United States Treasurer on the ground that 
the total compensation payable under the Act for injury or death 
being not in excess of the sum of $7,500. there was no deficiency com¬ 
pensation payable to the widow. 

5. Said order was null and void and without the jurisdiction of 
said Deputy Commissioner and said Compensation Act. Said 
widow was a dependent and entitled to compensation at the time of 
said decedent’s injury and said Compensation Act provides that “All 
questions of dependency shall be determined as of the time of the 
injury." all of which facts were well known to said Deputy Com¬ 
missioner: that in order for said Deputy Commissioner to have had 
anv jurisdiction in the matter it was necessary that at the time of 
th£ injury to the said decedent there should be no person entitled 
under said Act to compensation for such death, in the absence of 
which factual circumstances, any such order of said Deputy Com¬ 
missioner was beyond the jurisdiction and the scope of his authority 
and outside of said Compensation Act. 

G. On May 4. 1032. the plaintiff involuntarily, under a compulsion 
of the various and drastic penalties mentioned in the Act for non¬ 
payment of compensation orders, and under written protest, paid the 
sum of One Thousand ($1,000) Dollars to the Deputy Commissioner 
for the Second Compensation District, the contention of the plain¬ 
tiff being that under the Compensation Act the determination as 
to whether or not there is any person entitled to compensation under 
the Act must be made as of the time of the death of the employee, 
and that decedent left his said dependent widow who was 

3 entitled to compensation, and that said $1,000 was not 
properly payable to the United States Treasurer. 

'7. At the time of the rendering of said compensation order and 
at the time of the payment of said $1,000 there was pending in the 
Circuit Court of Appeals for the Second Circuit a suit by the 
Federal Mutual Liability Insurance Company against the Deputy 
Commissioner for said Second Compensation District, against which 
Company an award had been made under similar circumstances, but. 
which Company had refused to pay said award and sought injunc¬ 
tive relief, which facts were well known to said Deputy Commis¬ 
sioner who nevertheless refused to stay the payment of said award 
by this plaintiff until after the question had been decided by said 
Circuit Court of Appeals. On August 4, 1932. said Circuit "Court 
of Appeals rendered its opinion (60 Fed. (2d), 895). sustaining the 
contention of this plaintiff, whereupon this plaintiff requested said 
Deputy Commissioner to return to it said sum of $1,000 so unlaw¬ 
fully and without right and so involuntarily and under written 
protest theretofore paid to said Deputy Commissioner. 

S. In reply to said request on the part "of the plaintiff, said Deputy 
Commissioner stated that at that time there were some ten or twelve 
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such deposits in the hands of the Compensation Commission, which 
said Deputy Commissioner had repeatedly recommended to the Com¬ 
pensation Commission be returned to the employers, but without 
apparent result, whereupon the plaintiff made direct written ap¬ 
plication to the defendant Commissioners or their predecessors m 
office, for a return of said $1,000, who in turn through their Chief 
Counsel, Z. Louis Dalby, advised plaintiff that defendant Commis¬ 
sioners had under consideration the questions of law involved in this 
and the other similar claims for refunds but had not yet 

4 reached a conclusion thereon, but they would communicate 
with plaintiff when a conclusion had been reached, since which 

time the plaintiff, through counsel, has repeatedly requested of said 
defendant Commissioners that said amount be refunded to plaintiff, 
but neither they nor their said Chief Counsel has ever returned said 
sum to the plaintiff or authorized the Treasurer of the United States 
to disburse said money to the plaintiff nor have said defendant Com¬ 
missioners definitely advised the plaintiff whether or not they would 
return said money or authorize the Treasurer of the United States 
to disburse the same to the plaintiff, although numerous briefs have 
been submitted by counsel for the plaintiff to the said Chief Counsel 
of said Commissioners setting forth the full facts and applicable law 
in relation thereto. 

9. Said $1,000 is justly due the plaintiff and is now held by the 
Treasurer of the United States in a special fund of which the 
Treasurer of the United States is the custodian, holding the same 
in trust, and said fund under the Act is not the property of the 
United States and the Treasurer is authorized to disburse said 
money only upon the order of the defendant Commissioners. 

Wherefore the plaintiff demands that the defendant. William A. 
Julian, Treasurer, be ordered and directed, by mandatory injunction 
or otherwise, to return said sum of $1,000 to the plaintiff and that 
the remaining defendants authorize and direct the Treasurer of the 
United States to disburse and refund said sum to the plaintiff, and 
that plaintiff recover its costs. 

International Mercantile Marine Company. 

By A. J. McCarthy. 

fix Vice Pre*. 

Swingle and Swingle, 

By Ernest A. Swingle. 

Attorney* for Plaintiff. 

Edwin A. Swingle, Trial Attorney. 

5 State of New York. 

County of __ .v.v; 

I. A. J. McCarthy, being first duly sworn, on oath depose and say 
that I am the Vice President and agent of the International Mercan¬ 
tile Marine Company, the plaintiff herein, and I am duly authorized 
to make this affidavit for and in its behalf: that I have read and am 
personally acquainted with the facts stated in the foregoing and 
annexed Complaint subscribed by me on behalf of said Company 
and know the contents thereof: that the facts stated therein upon 
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my personal knowledge are true and those stated upon information 
and belief I believe to be true. 

A. J. McCarthy. 

Subscribed and sworn to before me this 27 dav of December. 10:38. 

%> ■ 

[seal] George A. Peterson, 

Notary Public. 

Kings County No. 1*2. New York County No. :3S. Commission 
expires March 30. 1940. 

G Motion to dismiss complaint for mandatory injunction 

Filed March 7. 1039 

1 $ # * * * He * 

The defendants move the court as follows: 

1. To dismiss the action because the complaint fails to state a claim 
against defendants upon which relief can be granted. 

2. To dismiss the action on the ground that the payment by plain¬ 
tiff on May 4. 1032. of $1,000 to the Treasurer of the United* States, 
complained of in the complaint, was voluntarily made in that plain¬ 
tiff' failed to institute proceedings for judicial review of the com¬ 
pensation order filed April 14. 1032. requiring the payment of said 
sum. as authorized by section 21 (b) of the Longshoremen's Act: 
that plaintiff having failed to institute such proceedings said com¬ 
pensation order became final and conclusive, and therefore the relief 
proved for is beyond the jurisdiction of the court to grant. 

3. To dismiss the action on the ground that the remedy for any 
alleged wrong or injury to plaintiff was provided by statute, namely, 
a right to institute proceedings for judicial review of said compensa¬ 
tion order under section 21 (b) of the Longshoremen's Act. and 
plaintiff, having failed and neglected to take such action, complaint 
for mandatory injunction will not lie. 

4. To dismiss the action on the ground that the defendants are 
without authority of law to refund the said $1,000 payment, and the 
court is. therefore, without jurisdiction to compel the performance 
of such action by mandatory injunction or otherwise. 

5. To dismiss the action on the grounds that the statute af¬ 
forded plaintiff an adequate remedy; that such remedy was exclu¬ 
sive of all others; that the statute of limitations has run 

7 ! against any claim of plaintiff for the refund requested; and, 
therefore, equity can afford no relief by mandatory injunction 
or otherwise. 

6. To dismiss the action on the ground that it is in effect a suit 
against the United States not authorized by any statute and to which 
United States has not consented, and the court is. therefore, without 
jurisdiction to grant the relief prayed for in the complaint. 

7. For such other good and sufficient reasons as may be shown. 

David A. Pine, 

United States Attorney , 

H. L. Underwood. 

Assistant United States Attorney , 

Attorneys for Defendants. 
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8 Amendment to complaint for mandatory injunction 

Filed March 18,1939 

******* 

i Under the provisions of Rule 15 (a) of Civil Procedure and by writ¬ 
ten consent of the parties, the Complaint for Mandatory Injunction 
heretofore filed in the above-entitled cause is hereby, this 18th dav of 

k v 4 

. March 1939. amended by striking out on lir.es 3 and 4 of page 2 of said 
Complaint the words “There were no persons entitled to death hene- 
, fits liecause of the death of the said Jacob Durr and because.”. Said 
amendment shall be physically made on the original copy of the Com- 
. plaint heretofore filed by drawing a pen line through said words. 
The Motion to Dismiss the Bill of Complaint heretofore filed shall 
stand and be considered as directed toward the amended bill. 

Swingle and Swingle. 

By Ernest A. Swingle, 

Attorney* for Plaintiff. 

We Consent: 

David A. Pine. 

United States Attorney . 

H. L. Underwood. 

i Assistant United States Attorney , 

Attorneys for Defendants. 

9 Order ocerndinc/ motion to dismiss complaint 

Filed March 27.1939 

******* 

i This cause coming on to be heard upon the defendants’ motion here¬ 
inbefore filed to dismiss the complaint for mandatory injunction, and 
the same having been argued in Open Court before and considered by 
the Court, IT IS this 27th day of March, A. D., 1939. 
i Adjudged, ordered, and decreed, that the said motion of the defend- 
i. , ants to dismiss the complaint for mandatory injunction be and the 
same is hereby overruled. 

Jennings Bailey. 

Justice. 

Xo Objection as to Form: 

David A. Pine. 

United States Attorney , 

H. L. Underwood, 

i Assistant Uni ted States Attorney , 

Attorneys for Defendants. 

10 Ansrrcr to com plaint for mandatory injunction 

Filed April 24, 1939 

******* 

: | Xow come Jewell W. Swofford, John M. Morin, and John J. 
Keegan, Commissioners, United States Employees’ Compensation 
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Commission, and for their answer to the complaint for mandatory 
injunction filed herein say: 

1. Defendants admit the allegations of paragraph numbered 1 
of the complaint. 

2. Defendants admit the allegations of paragraph numbered 2 of 
the complaint, and for further answer thereto aver that at the time 
of the fatal injury to Jacob Durr he resided at 10 Sheffield St., 
Jersey City. X. J.. and that said injury occurred while he was work¬ 
ing for the International Mercantile Marine Company on the steam¬ 
ship “Tairoa” at Pier 58, Xorth River. Xew York City. 

3. Defendants admit the allegations of paragraph numbered 3 of 
the complaint. 

4. Defendants admit the allegations of paragraph numbered 4 of 
the complaint, as amended, and for further answer thereto defend¬ 
ants aver that the deputy commissioner did in fact include in said 
compensation order of April 14, 1932, a statement or finding that 
there was no person entitled to compensation on account of the death 
of Jacob Durr, as will be seen from a copy of said order which is 
annexed hereto, marked defendants’ exhibit “A”, and made a part 
hereof by this reference. Further answering the defendants aver 
that plaintiff failed to seek judicial review of said order (defend¬ 
ants' exhibit “A*’) within thirty days after it was filed and therefore 
under the statute (U. S. C. Title 3*3, sec. 921) the order is final and 
not reviewable. 

5. Answering the allegations of paragraph numbered 5 of the 

complaint, defendants aver that the so-called widow had not 
11 established her right to compensation under the Longshore¬ 
men's and Harbor Workers' Compensation Act as a widow, 
nor was anv claim filed at any time bv anv person claiming to be 
entitled to compensation under said Act on account of the death of 
the said Jacob Durr. And further answering, defendants aver that 
the said paragraph otherwise contains conclusions of law which de¬ 
fendants are advised need not be admitted or denied, but if required 
to answer, the defendants deny them. 

6. Defendants deny the allegations of paragraph numbered G of 
the complaint as stated, and for further answer thereto aver that 
under date of May 4. 1932, Mr. Leo G. Fritz, the Assistant Claims 
Manager of T. Hogan & Sons. Inc. (Platt. Taylor & Walker. Gen¬ 
eral Counsel. 120 Broadway, Xew York City), transmitted to the 
I'nited States Employees' Compensation Commission, pursuant to 
said compensation order of April 14. 1932 (defendants’ exhibit 
W A”). check Xo. 8030. drawn on The Empire Trust Company of 
Xew York by T. Hogan & Sons. Inc., by Platt. Taylor & Walker, 
payable to the order of the Treasurer of the United States, in the 
sum of $1,000. copy of said letter being attached to this answer as 
defendants’ exhibit “B.” 

i Further answering the allegations of paragraph numbered G of 
the complaint, defendants aver that the allegations therein relative 
to the payment in question having been made involuntarily and 
under compulsion of the various and drastic penalties of the Act 
for the nonpayment of compensation orders, constitute mere con¬ 
clusions of law as to which these defendants are not required to 
answer, but if required to answer defendants deny said allegations. 
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7. Defendants admit the allegations of fact of paragraph num¬ 

bered 7 of the complaint, except the allegation that the 

12 circuit court of appeals in the case therein cited sustained the 
contention of this plaintiff, and deny the conclusions therein 

alleged to the effect that the $1,000 was unlawfully and involuntarily 
paid. 

8. Defendants neither admit nor deny the allegations of paragraph 
numbered 8 of the complaint as they are immaterial and irrelevant 
to the issues of this proceeding. 

9. Answering the allegations of paragraph numbered 9 of the 
complaint, defendants admit that the $1,000 in question is held 
according to law by the Treasurer of the United States in a special 
fund, of which the Treasurer of the United States is custodian, and 
the Treasurer is authorized to disburse the said money only upon 
the order of the defendant commissioners, but defendants deny all 
other allegations of paragraph numbered 9 of the complaint. 

Further answering, the defendants say: 

FIRST DEFENSE 

The complaint fails to state a claim against defendants upon which 
relief can be granted and there is no basis by statute or otherwise 
for the granting of mandatory injunction prayed for. 

SECOND DEFENSE 

The complaint constitutes an attack upon the validity of the com¬ 
pensation order filed April 14, 1932, and plaintiff's right to a refund 
of the payment in question depends, among other things, upon the 
validity of said order; that this suit is not brought against the deputy 
commissioner making said order, nor is it brought in the judicial 
district in which the injury occurred, as required by section 21 (b) 
of the Longshoremen’s Act (U. S. C. Title 33, sec. 921), 

13 and the court is therefore without jurisdiction to grant the 
relief prayed for in the complaint. 

THIRD DEFENSE 

The remedy for any alleged wrong or injury to plaintiff is pro¬ 
vided by statute, namely, the right to institute proceedings for 
judicial review of said compensation order under section 21 (b) of 
the Longshoremen’s Act; that said remedy is exclusive of all others, 
and that plaintiff having failed and neglected to pursue such remedy 
within the time fixed by the statute, complaint for mandatory injunc¬ 
tion should not lie. 


FOURTH DEFENSE 

That the $1,000 payment complained of in the complaint was 
made to the Treasurer of the United States, and that under the 
statute the defendants are without authority of law to refund said 
payment, and this court is without jurisdiction, by mandatory injunc¬ 
tion or otherwise, to compel the defendants to make such refund. 
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FIFTH DEFENSE 

That any claim of plaintiff for a refund of said payment is 
barred under the statute of limitations and therefore equity can 
afford no relief by mandatory injunction or otherwise. 

SIXTH DEFENSE 

That the complaint constitutes a suit against the United States 
not authorized by any statute, and to which the United States has 
not consented, and the court is therefore without jurisdiction to 
grant the relief prayed for in the complaint. 

Wherefore, having fully answered said complaint, the defendants 
pray that said complaint be dismissed and that the defendants be 
allowed their reasonable costs. 

Jewell W. Swofford. 

! John M. Morin. 

John J. Keegan. 

14 District of Columbia, ss: 

Jewell W. Swofford. l>eing first duly sworn, deposes and 
says: That she is Chairman of the United States Employees’ Com¬ 
pensation Commission and one of the defendants herein; that she has 
read the foregoing answer subscribed by the several defendants, and 
verily believes the allegations therein contained to be true. 

Jewell W. Swofford. 

Subscribed and sworn to before me this 6th day of April 1939. 

[notarial seal] Lillian K. Stamm, 

Notary Public. 

David A. Pine, 

United States Attorney , 

H. L. Underwood. 

Assist ant United States Attorney . 

Attorneys for Defendants. 

15 Defendants' Exhibit 

Filed April 24. 1939 

(Copy) 

United States Employees* Compensation Commission 
Before Jerome G. Locke, Deputy Commissioner 
Second Compensation District 
Case No. 48-100 

In the matter of the claim for compensation under the Longshoremen’s 
and Harbor Workers’ Compensation Act: 
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Jacob Durr, deceased 
vs. 

International Mercantile Marine Company and Subsidiaries, 

Employer 

Compensation Order Award of One Thousand Dollars to the United 
States Treasurer. No Persons Entitled to Death Benefits 

The Deputy Commissioner, having caused to be made such inves¬ 
tigation as was found necessary, and upon the basis of the evidence 
so obtained now finds that Jacob Durr, the deceased, sustained an 
accident on April 8, 1029. while employed as a tallyman for the 
International Mercantile Marine Company and Subsidiaries, self- 
insurers. The nature of the injury consisted of a fractured spine and 
lacerated spinal cord, which resulted in his death on April 8. 1929. 
The accident occurred on the navigable waters of the United States 
within the> Second Compensation District and is in all respects under 
the jurisdiction of the Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act. 

The deceased left surviving him a widow, who elected to pursue 
her remedy against a third party wrongdoer. This district was later 
advised by the widow that she settled such civil action for the 
16 sum of eleven thousand five hundred dollars ($11,500.00). As 
the total compensation payable under this Act for injury or 
death shall in no event exceed the sum of seven thousand five hun¬ 
dred dollars ($7,500.00), the Deputy Commissioner has determined 
that there is no deficiency compensation payable. 

It is, therefore, ordered: 

ORDER 

1. That the defendant, the International Mercantile Marine Com¬ 
pany and Subsidiaries, pay to the United States Treasurer, the 
sum of one thousand dollars ($1,000.00) under the provisions of 
Section 44 of the Act as there is no person entitled to compensation. 

2. Upon receipt of notice indicating that such payment has been 
made, the case will be closed. 

It is so ordered. 

Given under my hand at 641 Washington Street, New York City, 
N. Y., this 14th day of April 1932. 

(Signed) Jerome G. Locke, 

Deputy Commissioner. 


PROOF OF SERVICE 

This is to certify that a copy of the foregoing Compensation Order 
was sent by registered mail to the widow, to the employer and to 
employer's representatives, at the last know address of each, as 
follows: 

Mrs. F. Durr, Laurence St., Hillsdale, N. J., (Box #238). 
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International Mercantile Marine Co., etc., 1 Broadway. New York 
City. 

Burlingham, Veeder, etc., 27 William St., N. Y. C. 

(Signed) Frank A. Cardillo, 

Claims Examiner. 

April 14, 1932. 

17 Defendants' Exhibit 

Filed April 24. 1939 

T. HOGAN & SONS. INC. 

Platt, Taylor & Walker, 

General Counsel, 

Room 3030. 120 Broadway, 

Telephone Rector 2-2000, 

New York, May 4, 1032. 


Attention: Mr. F. A. Cardillo 


U. S. Employees’ Compensation Commission, 
0!fl Washington Street , New York, N. Y. 

re: Jacob Durr 


Gentlemen : I hand you herewith our check in the amount of 
$1,000 which is being paid pursuant to order of Deputy Commis¬ 
sioner Locke directing said payment to be made by the International 
Mercantile Marine Co. The original settlement in this action was 
made by this company on behalf of the International Mercantile 
Marine Company. 

This payment is being made under protest by reason of the fact 
that Section 44 of the Act has not been passed upon by the Supreme 
Court of the United States, and our contention is and always has 
been that since the Act provides for the payment of $1,000 where 
The Deputy Commissioner determines that there is no person entitled 
under tne Act to compensation for such death, the section means that 
the determination as to whether or not there is any person entitled to 
compensation under the Act is as of the time of the death of the 
employee. 

Since the Deputy Commissioner has declined to allow the payment 
to be held up pending the determination of a similar question be¬ 
fore the Circuit Court of Appeals and has issued his formal order, 
we are complying therewith and making the payment at this time, 
but are doing so under protest as stated above. 

Very truly yours, 


LGF: K. 

ends. 


Leo G. Fritz, 

Leo G. Fritz, 

Assistant Claims Manager. 


INTERNATIONAL MERCANTILE MARINE COMPANY 
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18 Answer of Defendant William A. Julian . Treasurer of the- 

United States 

Filed April 24, 1939 

****** * 

Comes now William A. Julian, Treasurer of the United States, as 
such made a defendant in the above-entitled case, and answering the 
amended complaint herein filed, says: 

1-5. He is without knowledge or information as to the truth of the 
allegations of fact contained in paragraphs one to five, inclusive, except 
that he admits that he is Treasurer of the United States and is sued in 
his official capacity, and he admits the enactment by the Congress of 
the United States of the Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act, approved March 4, 1927, United States Code. Title 33, 
Chapter 18. Section 901 et seq. 

6. He is without knowledge or information as to whether the plain¬ 
tiff paid the sum of One Thousand Dollars ($1,000) to the Deputy 
Commissioner for the Second Compensation District. In connection 
therewith, however, defendant avers and admits that on May 26, 1932, 
there was deposited in the Treasury of the United States the amount 
of Two Thousand Dollars ($2,000) by E. V. Parker, Chief of Accounts, 
United States Employees’ Compensation Commission; and that on the 
back of the certificate of deposit evidencing the same there appears the 
following item: 

“Draft ir8030—5/4/32—$1,000.00 on the Empire Trust Co., by T. 
Hogan & Sons Inc., to the order of U. S. Treas. Re case Jacon Durr 
vs. International Mercantile Marine Co.” 

Defendant is without knowledge or information as to the truth of 
the remaining allegations of fact of paragraph six. 

7-8. He is without knowledge or information as to the truth 

19 of the allegations of paragraphs 7 and 8, except that he admits 
that on August 4, 1932. the Circuit Court of Appeals of the 

United States for the Second Circuit rendered an opinion in the case 
of Federal Mut. Liability Ins. Co. v. Locke, Deputy Com’r. (60 F. (2d) 
895); he admits that he has never been authorized or directed by the 
United States Employees’ Compensation Commission to make pay¬ 
ment to the plaintiff herein of the amount of One Thousand Dollars 
($ 1 , 000 ). 

9. He avers and admits that pursuant to Section 44 of the Long¬ 
shoremen’s and Harbor Workers’ Compensation Act (U. S. C. Title 33, 
Chapter 18, Section 944), a trust account, entitled, “OT476 Relief and 
Rehabilitation, Longshoremen’s and Harbor Workers’ Compensation 
Act,” has been set up on the books of the Treasury of the United 
States; that moneys received from the United States Employees’ Com¬ 
pensation Commission are. in accordance with the direction of the said 
Commission and in conformity with the requirements of the aforesaid 
section of the Act, credited to the said trust account; that, however, 
the defendant is not always informed at the time any such deposit is 
made of the specific person or persons from whom the amount or 
amounts have in the first instance been received; and that a study of his 
records, the pertinent parts of which are set forth in connection with 
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his answer to paragraph six of said complaint, has failed to disclose 
with any decree of certainty whether the amount alleged to have been 
paid by the plaintiff has been covered into the Treasury of the United 
States and credited to the said account. Defendant further avers that 
he is without knowledge or information as to whether the sum of One 
Thousand Dollars ($1,000) is justly due to plaintiff. The defendant 
admits the remaining allegations of fact of paragraph nine. 

20 Wherefore, having made full answer, defendant prays that 
said complaint be dismissed as to him and that he have his 

costs against the plaintiff. 

David A. Pine, 

United States Attorney . 

II. L. Underwood, 

Assistant United States Attorney , 

Attorneys for Defendant Julian. 

21 , Stipulation as to evidence 

Filed April 24, 1939 

******* 

It is hereby stipulated and agreed by the respective parties hereto 
that all matters of fact, but no conclusions of law, alleged in the 
bill of complaint and in the answers to the same hereinbefore filed 
are conceded to be true and that on any motion for judgment on 
the pleadings or on any trial of the above-entitled cause the Court 
may consider and accept said facts and evidence the same as if fully 
proven by the respective parties hereto, except that it is further 
agreed that: the compensation order of April 14th, 1932, mentioned 
in the fourth paragraphs of the bill and answers, and not the aver¬ 
ments therein of the respective parties, shall be fully controlling on 
the point as to whether or not the Deputy Compensation Commis¬ 
sioner ever made any determination that there was no person en¬ 
titled under the Act to compensation for the employee’s cleath. that 
Mr. Durr’s widow compromised her claim against the third party 
within approximately two months after the date of the death, and 
that constant and continuous requests were made by the plaintiff, 
to the Commissioners, that the sum in question be returned. 

Swingle and Swingle, 

By Ernest A. Swingle, 

Attorneys for Plaintiff. 

David A. Pine. 

United States Attorney. 

H. L. Underwood, 

Assistant United States Attorney , 

Attorneys for Defendants. 

22 Motion for summary judgment under rule oO 

Filed May 8,1939 

******* 

Now comes the plaintiff and upon the Complaint. Answer, and Stipu¬ 
lation of the parties, heretofore filed herein, moves for a summary 
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judgment in its favor as to all of its claim, pursuant to Rule 56 of the 
Federal Rules of Civil Procedure, because the pleadings and the ad¬ 
missions of the defendants show there is no genuine issue as to any 
material fact and that the plaintiff is entitled to a judgment as a 
matter of law. 

Swingle and Swingle, 

By Ernest A. Swingle. 

Attorney# for Plaintiff, 
International Mercantile Marine Co. 

Edwin A. Swingle. Trial Attorney. 

Findings of fact and conclusions of lair 
Filed July 19. 1939 

* * * * * * * 

On April 8,1929. one Jacob Durr, deceased, late a resident of No. 10 
Sheffield Street, Jersey City, New Jersey, sustained an accident while 
employed as a tallyman for the International Mercantile Marine Com¬ 
pany. a self-compensation insurer, and suffered injuries which re¬ 
sulted in his death on the same day. Said accident occurred on the 
steamship “Tairoa” at Pier 58. North River, New York City, New 
York, one of the navigable waters of the United States of America, 
and within the second compensation district of the United 
23 States Longshoremen's and Harbor Workers’ Compensation 
Act. The deceased left surviving him Mrs. F. Durr, a widow, 
who elected to pursue her remedy against a third party wrongdoer, 
namely, T. Hogan and Sons. Inc. Said widow instituted civil action 
against said T. Hogan & Sons. Inc., which civil action within two 
months after the death of said Jacob Durr was by his said widow set¬ 
tled and compromised for the sum of $11,500. which amount was paid 
directly to the widow. Thereafter on April 14. 1932. Mr. Jerome G. 
Locke. Deputy Commissioner for the said second compensation dis¬ 
trict. ordered the plaintiff herein to pay. under the provisions of Sec¬ 
tion 44 of the said United States Longshoremen’s and Harbor Work¬ 
ers’ Compensation Act, the sum of $1,000 by virtue of his compensation 
order in the matter of the claim for compensation under the Long¬ 
shoremen’s and Harbor Workers’ Compensation Act, Case No. 48-100, 
as follows: 

“The Deputy Commissioner, having caused to l>e made such in¬ 
vestigation as was found necessary, and upon the basis of the evidence 
so obtained now finds that Jacob Durr, the deceased, sustained an 
accident on April 8. 1929, while employed as a tallyman for the Inter¬ 
national Mercantile Marine Company and Subsidiaries, self-insurers. 
The nature of the injury consisted of a fractured spine and lacerated 
spinal cord, which resulted in his death on April 8, 1929. The accident 
occurred on the navigable waters of the United States within the 
Second Compensation District and is in all respects under the juris¬ 
diction of the Longshoremen’s and Harbor Workers’ Compensation 
Act. 

The deceased left surviving him a widow, who elected to pursue her 
remedy against a third party wrongdoer. This district was later ad¬ 
vised by the widow that she settled such civil action for the sum of 
eleven thousand five hundred dollars ($11,500.00). As the total com- 
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pensation payable under this Act for injury or death shall in no event 
exceed the sum of seven thousand five hundred dollars ($7,500.00), the 
Deputy Commissioner has determined that there is no deficiency com- 
pensat ion payable. It is, therefore, ordered: 

ORDER 

1. That the defendant, the International Mercantile Marine 

24 Company and Subsidiaries, pay to the United States Treas¬ 
urer, the sum of one thousand dollars ($1,000.00) under the 

provisions of Section 44 of the Act as there is no person entitled to 
compensation. 

2. Upon receipt of notice indicating that such payment has been 
made, the case will be closed. 

It is so ordered. 

Given under my hand at G41 Washington Street, New York City, 
X. Y.. this 14th day of April 1932. 

(Signed) Jerome G. Locke, 

Deputy Co mmmioneiC' 

At the time of the rendering of the aforesaid Compensation Order 
herein and at the time of the payment by the plaintiff herein of 
the $1,000 in accordance with said order there was pending in the 
Circuit Court of Appeals for the Second Circuit a suit by the Fed- 
entl Mutual Liability Insurance Company against the aforesaid 
Deputy Commissioner Locke (60 Fed. (2d) 895), against which 
Company an award had been made under circumstances similar to 
thbse in the present case. The plaintiff herein promptly and con¬ 
tinuously requested of the said Deputy Commissioner Locke that 
arty Order in the instant case be stayed until a final determination 
of the aforesaid suit of the Federal Mutual Liability Insurance 
Company against him. which requests were refused and denied by 
said Deputy Commissioner Locke. Thereafter and on May 4, 1932, 
the plaintiff herein involuntarily, under compulsion of the various 
and drastic penalties mentioned in the aforesaid Longshoremen’s 
and Harbor Workers’ Compensation Act, accruing or to accrue upon 
the nonpayment of any compensation Order, and under its written 
protest, paid the said sum of $1,000 to the said Deputy Commis¬ 
sioner Locke, making its check therefor pavable to the” Treasurer 
of the United States, as custodian of special fund held in trust 
by such Treasurer, which fund shall not be and is not. as pro- 

25 vided by Section 44 of said Longshoremen’s and Harbor 
Workers’ Compensation Act, money or property of the United 

States, and which fund is administered by the Compensation Com¬ 
missioners, defendants herein. The plaintiff herein forwarded its 
said $1,000 check to said Deputy Compensation Commissioner in 
and by its letter of May 4, 1932, as follows: 

*‘I hand you herewith our check in the amount of $1,000, which 
is being paid pursuant to order of Deputy Commissioner Locke 
directing said payment to be made by the International Mercantile 
Marine Co. The original settlement in this action was made by this 
company on behalf of the International Mercantile Marine Company. 

This payment is being made under protest by reason of the fact 
that Section 44 of the Act has not been passed upon by the Supreme 
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Court of the United States, and our contention is and always has 
been that since the Act provides for the payment of $1,000 where 
the Deputy Commissioner determines that there is no person entitled 
under the Act to compensation for such death, the section means 
that the determination as to whether or not there is any person en¬ 
titled to compensation under the Act is as of the time of the death 
of the employee. 

Since the Deputy Commissioner has declined to allow the payment 
to be held up pending the determination of a similar question before 
the Circuit Court of Appeals and has issued his formal order, we 
are complying therewith and making the payment at this time, but 
I are doing so under protest as stated above/’ 

i On August 4, 1032, said Circuit Court of Appeals for the Second 
Circuit rendered its opinion in the case of Federal Mutual Liability 
Insurance Company vs. Locke, supra, in which it was decided that 
! payments into said Trust Fund under circumstances such as existed 
! in that case and in this case were not required by the provisions of 
i the Act. Thereupon the plaintiff immediately and repeatedly called 
upon the Deputy Commissioner to return to it the said sum of 
I $1,000 which it had so involuntarily and under written protest 
theretofore paid into said Fund. Pursuant to this request the 
Deputy Commissioner immediately and repeatedly recom- 
20 mended to the Compensation Commission that *aid sum be 
returned to the plaintiff, but without result, since which time 
i the plaintiff has made constant and continuous requests to said Com¬ 
pensation Commission that said sum be returned to the plaintiff, but 
the said Commissioners have neither returned said sum to the plaintiff 
nor authorized the Treasurer of the United States to disburse said 
money to the plaintiff, nor have said Commissioners definitely advised 
the plaintiff whether or not they would do so, although numerous 
briefs have been submitted by counsel for the plaintiff to said Com¬ 
missioners setting forth the full facts and applicable law in relation 
thereto. The defendants have voluntarily waived any defense on 
the ground of laches. 

i Conclusion# 

i Said Compensation Order was null and void and without the power 
and jurisdiction of said Deputy Compensation Commissioner and of 
the said Longshoremen's and Harbor Workers’ Compensation Act. 
i There was at the time of the death of said employee a person who 
was a dependent and was entitled to compensation under said Long¬ 
shoremen's and Harbor Workers* Compensation Act. to wit, the said 
Mrs. F. Durr, widow of the decedent. All of such facts were well 
t known to said Deputy Commissioner Locke, who had no jurisdiction 
or authority to make any such order as aforesaid where there was in 
existence at the time of the injury and death of the aforesaid decedent, 

■ as this Court hereby finds, a person entitled to compensation under 
said Act. to wit, the said Mrs. F. Durr, widow of the decedent. 

It is further found that said $1,000 is justly due the plaintiff and 
is now held by the Treasurer of the United States in a special fund of 
which the Treasurer of the United States is the custodian, hold- 
27 ing the same in trust, and said sum is not the property of the 
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United States. Said payment wa* made into said Trust Fund 
erroneously and through either a mistake of fact or a mistake of 
mixed fact and law. Under the broad principles of equity, the plain¬ 
tiff is entitled to recover the same. At the time said money was paid 
into said Trust Fund Section 44 of said Compensation Act had never 
been construed, insofar as the question involved in this case is con¬ 
cerned, by any Federal Court except the District Court in the above- 
mentioned suit of Federal Mutual Liability Insurance Company vs. 
Locke, from which decision an appeal was pending. The Compen¬ 
sation Act of New York contains a provision somewhat similar to the 
provisions of said Section 44. but in vital respects the two Acts are 
different, the principal difference being that the New York Act con¬ 
tained no provision whereby an employer who had paid money into 
the'State Treasury toward its special fund could recoup his loss from 
a third party through subrogation or otherwise. The facts in evi¬ 
dence justify the conclusion of the Circuit Court of Appeals in the 
case of Federal Mutual Liability Insurance Company vs. Locke, GO 
F. (2d) 895. and the Court here finds that: 


* * * “we cannot regard the provisions of section 44 c (1) 

when taken in connection with section 33 (c), as parallel to those of 
the state act. Before the amendment of section 29 of the New York 


LaW. the employer who paid into the special fund paid it for good 
and all. Pro tanto he was not protected by any right to recover over, 
but must irrevocably lose the amount of his contribution. This is 
different from the federal act which allows recovery against the third 
party, by subrogation, of any sums paid into the special fund where 
there is *no person entitled * * * to compensation.’ ” 

This Court further finds as did said Circuit Court of Appeals that: 
* * * “it seems clear that the words of section 44 (c) (1) re¬ 

quiring the payment of $1,000 into the special fund where the 
28 deputy commissioner determines ‘that there is no person entitled 
* * * to compensation* for the death of the employee, relate 

only to cases where there is no such person when death occurs 
and when ‘questions of dependency* are determined under section 
9 (f), of the act (33 U. S. C. A. sec. 909 (f).” 

Defendants urge that no appeal was taken within thirty days from 
the date of said compensation order, but the plantiff contends that 
it is not seeking a review of said order and that said order was void 
ab initio and beyond the jurisdiction and scope of the authority of 
the said Deputy Commissioner and outside of said Compensation 
Act, with which contention of the plaintiff the Court agrees. Fur¬ 
thermore, the Act provides that there shall be no stay of payment of 
compensation unless irreparable loss may be shown and the mere 
payment of money does not constitute irreparable loss. So it appears 
that had the plaintiff taken an appeal from said order the plaintiff 
still would have been obliged to have paid over said $1,000 to escape 
various penalties, in which event its only remedy would have been 
by way of a suit similar to the present. 

Moreover the Act provides that it is necessary to make a payment 
into the fund only “where the Deputy Commissioner determines that 
there is no person entitled under this Act to compensation for such 
deftth” and “all questions of dependency shall be determined as of 
the time of the injury.” The Deputy Commissioner in this case 
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never made any such determination but only "determined that there 
is no deficiency compensation payable”, upon which sole determina¬ 
tion he based his order, notwithstanding the fact that he did actually 
find that there was a surviving widow. 

By the provisions of the Compensation Act the trust fund into 
which the plaintiff's money has been placed is not the 
29 property of tin* United States, nor does the United States make 
any claim to it. Said fund is not administered by the Treas¬ 
urer of the United States, but is administered by the Compensation 
Commission, the Treasurer being merely the custodian of the fund. 
Therefore, this suit is not an action against the United States and 
there is no valid reason why the plaintiff's money should not be re¬ 
turned to it. The plantifTs motion for a summary judgment under 
Rule 56 must be granted and it is so ordered. 

O. R. Luhring. Justice. 

July 19th, 1939. 

Order for summary judgment 


Filed Julv 19. 1939 


******* 

This cause coming on to be heard upon the plaintiff's motion for 
i a summary judgment under Rule 56 of the Federal Rules of Civil 
i Procedure, and thereupon being argued by counsel for all parties to 
the cause, and upon consideration thereof, and it appearing to the 
Court that upon the pleadings and admissions on file, including the 
Complaint, Answer, and Stipulation of the parties, hereinbefore filed, 
■ there is no genuine issue as to any material fact and that the plaintiff 
! is entitled to judgment as a matter of law, and that the Treasurer of 
the United States wrongfully has in a special fund of which he is 
i custodian, said fund not being property of the United States, the 
i sum of $1,000 belonging to the plaintiff, which said sum said Treas¬ 
urer cannot return to plaintiff except upon the order of the 
30 United States Compensation Commissioners, it is therefore 
this 19" day of Julv, 1939, 

Adjudged, ordered, and decreed that the plaintiff's motion for a 
Summary Judgment hereinbefore filed, be and the same hereby is 
granted; 

! And it is further ordered that the defendants Jewell W. Swofford. 
John M. Morin, and John J. Keegan, Commissioners. United States 
Employees’ Compensation Commission, defendants herein, be and 
they are hereby authorized and directed to forthwith issue an order 
upon the Treasurer of the United States directing him to forthwith 
disburse and refund to the International Mercantile Marine Company, 
plaintiff herein, the sum of $1,000. out of the special fund created 
by Section 44 of the Act of Congress approved March 4. 1927. known 
as the Longshoremen's and Harbor Workers' Compensation Act, plus 
the taxable costs of this suit; 

And it is further hereb} r ordered that William A. Julian. Treasurer 
of the United States, defendant herein, be and he is hereby ordered 
and directed to forthwith disburse and refund to the plaintiff herein 
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out of said special fund the said sum of $1,000, plus the taxable costs 
of this suit. 

O. R. Luiiring. Justice. 


Notice of appeal 

Filed August 3. 1939 

' * * * * * * * 

Notice is hereby given this 3rd day of August 1939. that the de¬ 
fendants Jewell W. SwofFord. John M. Morin, and John 
31 J. Keegan. Commissioners of the United States Employees’ 
Compensation Commission, and Wdliam A. Julian. Treasurer 
of the United States, hereby appeal to the United States Court of 
Appeals for the District of Columbia from the judgment of this 
Court entered on July 19. 1939. in favor of the International Mer¬ 
cantile Marine Company, plaintiff, and against said defendants. 

David A. Pine. 

United States Attorney . 

H. L. Underwood, 

Assistant United States Attorney . 

Attorneys for Defendants. 


Assignment of error 
Filed August 3, 1939 


Defendants submit the following Assignment of Errors upon which 
they will rely in support of their appeal from the order and judgment- 
entered on July 19. 1939. in the above-entitled cause, and upon which 
they will seek reversal of the decision of the Court: 

1. The Court erred in overriding defendants' motion to dismiss the 
complaint for mandatory injunction. 

2. The Court erred in granting plaintiff’s motion for summary 
judgment and in rendering judgment against defendants. 

3. The Court erred in concluding as a matter of law that the 
$1,000 payment in question was paid into the trust fund established 
by section -!4 of the Longshoremen's and Harbor Workers* Compensa¬ 
tion Act (33 U. S. C. A., section 944) “through either a mistake of fact¬ 
or a mistake of mixed fact and law**. 

32 4. The Court erred in concluding as a matter of law that the 

decision in the case of Federal Mutual Liability Insurance 
Company v. Locke, deputy commissioner, GO Fed. (2d) 895. was con¬ 
trolling. and in applying said decision retroactively. 

5. The Court erred in concluding as a matter of law that the com¬ 
pensation order filed April 14. 1932. by the deputy commissioner for 
the second compensation district in the Jacob Durr case, complained 
of by plaintiff, was null and void and beyond the jurisdiction and 
power of said deputy commissioner, and also void ab initio. 

6. The Court erred in not holding that plaintiff had a complete and 
adequate statutory remedy under section 21 (b) of the Longshore¬ 
men’s Act. and that the remedy therein provided was exclusive of all 
other remedies. 
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7. The Court erred in finding :is a fact that said $1,000 was made 
by plaintiff involuntarily and under compulsion of the various and 
drastic penalties mentioned in said Act and accruing upon the non¬ 
payment of any compensation order, and the Court further erred in 
its conclusion of law with respect thereto. 

8. The Court erred in concluding as a matter of law that the deputy 
commissioner did not in fact make any determination that there was 
no person entitled to compensation on account of the death of Jacob 
Durr, the deceased employee. 

9. The Court erred in holding in effect that the defendants are 
authorized, under the law. to refund to plaintiff the $1,000 in question. 

10. The Court erred in holding that plaintiff's suit is not a suit 
against the United States. 

33 11. The Court erred in concluding as a matter of law that it 
had jurisdiction to grant the relief prayed for in the complaint 

and in granting such relief. 

12. The Court erred in not stating specifically the ‘‘broad prin¬ 
ciples of equity" upon which it relied in its conclusions of law. 

13. The Court erred in construing the sections of the New York 
workmen’s compensation law. which parallel the provisions of section 
44 of the Longshoremen's and Harbor Workers’ Compensation Act, as 
having a different legal effect from the equivalent provisions in said 
Longshoremen's Act. 

David A. Pine. 

United Slates Attorney. 

H. L. Underwood. 

Assistant United Staten Attorney. 

Attorneys for Defendants. 

Memorandum, 

September 9, 1939 

Time for filing record on appeal in the United States Court of 
Appeals for the District of Columbia extended to and including the 
21st day of October, 1939. 

34 Designation of record 

Filed August 3. 1939 

* * * * * * • 

The Clerk of the Court will please prepare a transcript of record 
on appeal in the above-entitled cause and will include therein the 
following parts of the record : 

1. Complaint for mandatory injunction. 

2. Amendment to complaint for mandatory injunction. 

3. Motion to dismiss complaint for mandatory injunction. 

4. Order overruling motion to dismiss complaint for mandatory 
injunction. 

5. Answer of Defendant Commissioners to complaint for manda¬ 
tory injunction, with exhibits. 

6. Answer of Defendant William A. Julian, Treasurer of the 
United States, to complaint for mandatory injunction. 
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7. Stipulation as to the evidence. 

8. Plaintiff's motion for summary judgment. 

9. Findings of fact and conclusions of law. 

10. Order for summary judgment. 

11. Notice of appeal. 

12. Assignment of errors. 

13. This designation. 

David A. Pine. 

United States Attorney , 

H. L. Underwood. 

i Assistant United State* Attorney * 

Attorneys for Defendants. 

Service of the foregoing Designation of Record and copy thereof, 
acknowledge this 3" day of August 1939. 

Swingle & Swingle, 

i By Edwin A. Swingle. 

Attorneys for Plni rtf iff. 

35 District Court of the United States for the District of Columbia 

United States of America. 

District of Columbia . **: 

I, Charles E. Stewart, Clerk of the District Court of the United 
States for the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 34. both inclusive, to be a true and correct 
transcript of the record, according to directions of counsel herein 
filed, copy of which is made part of this transcript, in cause No. 1230, 
Civil Action, wherein International Mercantile Marine Company is 
Plaintiff and Jewell W. Swofford. et al., Commissioners, United States 
Employees* Compensation Commission, and William A. Julian, 
Treasurer of the United States, are Defendants, as the same remains 
upon the files and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
i8th day of October, 1939. 


[seal] Charles E. Stewart. Clerk-. 

By Chas. B. Coflin. Asst. Cleric. 
[Endorsement on cover:] No. 7535. Swofford et al.. Appellants 
vs. International Mercantile Marine Co. United States Court of 
Appeals for the District of Columbia. Filed Oct. 19, 1939. Joseph 
W. Stewart, Clerk. 
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No. 7535 

Jewell W. Swofford. John M. Morin, and John J. Keegan. 
Commissioners, United States Employees' Compensa¬ 
tion Commission, and William J. Julian, Treasurer of 
the United States, appellants 

v. 

International Mercantile Marine Company 


BRIEF FOR APPELLANTS 


appeal from the district court of the I sited states 

FOR THE DISTRICT OF COLUMBIA 


JURISDICTIONAL STATEMENT 

The judicial proceedings in this case originated in the Dis¬ 
trict Court of the United States for the District of Columbia 
where the appellee filed a complaint (R. 1-4) seeking a man¬ 
datory injunction directing the appellants to refund a certain 
payment made by appellee under the Longshoremen's and 
Harbor Workers' Compensation Act of March 4.1927 (44 Stat. 
1424; U. S. C., Title 33, Chapt. 18. sec. 901 et seq.). From a 
final decree in this case the present appeal has been taken 
under the authority of section 7 of the Act of February 9, 
1S93 (27 Stat. 435, Chapt. 74, D. C. Code, Title 18, sec. 26), 
permitting appeals to be taken to the United States Court of 
Appeals for the District of Columbia from the decrees of the 
District Court of the United States for the District of 
Columbia. 

STATEMENT OF CASE 

This controversy arises out of the Longshoremen’s and Har¬ 
bor Workers’ Compensation Act of March 4, 1927 (44 Stat. 

(l) 


2 


1424; U. S. C. Title 33, Chap. 18, sec. 901 et seq.), but this 
is not a case arising under the District of Columbia workmen’s 
compensation law, which makes the said Longshoremen’s Act 
applicable in the District of Columbia. 

There appears to be no dispute as to the essential facts in 
this case. No testimony was introduced in the lower court as 
the case turned upon the resolving of certain questions of law. 
A stipulation was filed on April 24. 1939. by the parties to this 
litigation in substance agreeing that the uneontroverted facts 
as disclosed by the pleadings may be accepted as fully proven 
by the respective parties (R. 12). 

The essential facts of the case are as follows: On April S, 
1929. one Jacob Durr, deceased, late a resident of No. 10 Shef¬ 
field Street. Jersey City. New Jersey, sustained fatal injury 
arising out of and in the course of his employment as a tally 
man aboard the S. S. Tairoa . then located at pier 58, North 
River. Port of New York, while working for the International 
Mercantile Marine Company of New York. N. Y.. the appel¬ 
lee. The death occurred under circumstances bringing the 
case within the purview of the said Longshoremen’s Act and 
within the jurisdiction of the deputy commissioner of the 
United States Employees’ Compensation Commission for the 
Second Compensation District, established pursuant to the 
provisions of said Act which, among other places, included 
the Port of the City of New York (R. 1 and 6). 

The death of the employee. Durr, occurred under circum¬ 
stances creating a liability upon a third-party wrongdoer, 
namely. T. Hogan & Sons, Inc., and in view of this circum¬ 
stance the decedent’s widow exercised her right under section 
33 (a) of the said Longshoremen’s Act (U. S. C., Title 33, sec. 
933 (a)), electing to pursue her remedy against the third 
party. As a result of this election and action she received a 
sum of SI 1.500 in settlement of the third-party suit (R. 2). 
The deputy commissioner having jurisdiction of this case in 
the Second Compensation District made such investigation as 
was found necessary under the circumstances of the case, and 
on the basis of evidence before him. filed on April 14. 1932, a 
compensation order which required the International Mer¬ 
cantile Marine Company to pay $1,000 into the special fund 
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established pursuant to section 44 (U. S. C.. Title 33. section 
944) of the said Longshoremen’s Act (R. 9). The reason, as 
stated in said order, for the requirement to make said pay¬ 
ment was that the widow had recovered SI 1.500 from the 
third party, which was in excess of the sum of $7,500. the 
maximum compensation payable by the employer under the 
Longshoremen’s Act. and in the said order he found that 
‘‘there is no person entitled to compensation.” 

Subsequent to the filing on April 14, 1932. of the compen¬ 
sation order, payment of the amount of $1,000 was made by 
check received from the office of “T. Hogan & Sons, Inc.. 
Platt, Taylor & Walker. General Counsel.” 120 Broadway. 
New York. N. Y. (R. 10). No proceeding was instituted by 
the International Mercantile Marine Company or any person 
to set aside, as “not in accordance with law.” the said com¬ 
pensation order of April 14, 1932. within the period prescribed 
for seeking judicial review of compensation orders, by section 
21 of the Longshoremen’s Act (U. S. C„ Title 33, sec. 921). 

The appellee in the court below filed a civil action on Jan¬ 
uary 6. 1939. This was the first attempt to seek judicial re¬ 
view of the compensation order of April 14. 1932. The bill 
of complaint asserts that the said order was “null and void and 
without the jurisdiction of” the deputy commissioner for the 
Second Compensation District and seeks a mandatory injunc¬ 
tion by which to obtain return of the one thousand dollars 
paid as stated above (R. 2. 3). A motion to dismiss the bill 
was filed and after hearing the motion was overruled (R. 5). 
Thereafter, an answer to the complaint was filed, setting up 
by way of further answer the specific defenses to the com¬ 
plaint (R. 5). The plaintiff below filed a motion for summary 
judgment under Rule 56 of the Federal Rules of Civil Pro¬ 
cedure, and on July 19, 1939, the lower court filed findings of 
fact and conclusions of law and an order for summary judg¬ 
ment (R. 13 to IS). An appeal from the said order brings 
the case to this court. 

STATUTES INVOLVED 

This case involves the application of section 21 and section 
44 of the Longshoremen’s and Harbor Workers’ Compensation 
Act cited, supra. 
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Section 21 (U. S. C.. Title 33. section 921) reads as follows: 

(a) A compensation order shall become effective 
when filed in the office of the deputy commissioner as 
provided in section 19, and. unless proceedings for the 
suspension or setting aside of such order are instituted 
as provided in subdivision (b) of this section, shall be¬ 
come final at the expiration of the thirtieth day there¬ 
after. 

(b) If not in accordance with law. a compensation 
order may be suspended or set aside, in whole or in 
part, through injunction proceedings, mandatory or 
otherwise, brought by any party in interest against the 
deputy commissioner making the order, and instituted 
in the Federal district court for the judicial district in 
which the injury occurred (or in the Supreme Court of 
the District of Columbia if the injury occurred in the 
District). The orders, writs, and processes of the court 
in such proceedings may run. be served, and be return¬ 
able anywhere in the United States. The payment of 
the amounts required by an award shall not be stayed 
pending final decision in any such proceeding unless 
upon application for an interlocutory injunction the 
court, on hearing, after not less than three davs* notice 
to the parties in interest and the deputy commissioner, 
allows the stay of such payments, in whole or in part, 
where irreparable damage would otherwise ensue to the 
employer. The order of the court allowing any such 
stay shall contain a specific finding, based upon evidence 
submitted to the court and identified by reference 
thereto, that such irreparable damage would result to 
the employer, and specifying the nature of the damage. 

(c) If any employer or his officers or agents fails to 
comply with a compensation order making an award 
that has become final, any beneficiary of such award 
or the deputy commissioner making the order, may 
apply for the enforcement of the order of the Federal 
district court for the judicial district in which the injury 
occurred (or to the Supreme Court of the District of 
Columbia if the injury occurred in the District). If 
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the court determines that the order was made and served 
in accordance with law, and that such employer or his 
officers or agents have failed to comply therewith, the 
court shall enforce obedience to the order by writ of 
injunction or by other proper process, mandatory or 
otherwise, to enjoin upon such person and his officers 
and agents compliance with the order. 

(d) Proceedings for suspending, setting aside, or en¬ 
forcing a compensation order, whether rejecting a claim 
or making an award, shall not be instituted otherwise 
than as provided in this section and section IS. 

Section 44 (U. S. C.. Title 33. section 044) reads as follows: 

(a) There is hereby established in the Treasury of 
the United States a special fund for the purpose of mak¬ 
ing payments in accordance with the provisions of sub¬ 
sections (f) and (g) of section S of this Act. Such 
fund shall be administered by the commission. The 
Treasurer of the United States shall be the custodian 
of such fund, and all moneys and securities in such 
fund shall be held in trust by such Treasurer and shall 
not be money or property of the United States. 

(b) The Treasurer is authorized to disburse moneys 
from such fund only upon order of the commission. He 
shall be required to give bond in an amount to be fixed 
and with securities to be approved by the Secretary of 
the Treasury and the Comptroller General of the United 
States conditioned upon the faithful performance of his 
duty as custodian of such fund. 

(c) Payments into such fund shall be made as 
follows: 

(1) Each employer shall pay $1,000 as compensation 
for the death of an employee of such employer result¬ 
ing from injury where the deputy commissioner deter¬ 
mines that there is no person entitled under this Act 
to compensation for such death. Fifty per centum of 
each such payment shall be available for the payments 
under subdivision (f) of section S, and 50 per centum 
shall be available for payments under subdivision (g) 
of section S. 

20O5.1G—40-2 
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(2) All amounts collected as fines and penalties under 
the provisions of this Act shall be paid into such fund. 

(d) The Treasurer of the United States shall deposit 
any moneys paid into such fund into such depository 
banks as the commission may designate and may invest 
any portion of the funds which, in the opinion of the 
commission, is not needed for current requirements, in 
bonds or notes of the United States or of any Federal 
land bank. 

(e) Neither the United States nor the commission 
shall be liable in respect of payments authorized under 
section S in an amount greater than the money or prop¬ 
erty deposited in or belonging to such fund. 

(f) The Comptroller General of the United States 
shall audit the account for such fund, but the action 
of the commission in making payments from such fund 
shall be final and not subject to review, and the Comp¬ 
troller General is authorized and directed to allow credit 
in the accounts of any disbursing officer of the commis¬ 
sion for payments made from such fund authorized by 
the commission. 

(g) All civil penalties provided for in this Act shall 
be collected by civil suit brought by the commission. 

STATEMENT OF POINTS 

The points relied upon by the appellants in this appeal are: 

1. That the court erred in overruling the defendant’s motion 
td dismiss the bill of complaint for mandatory' injunction and 
in granting the plaintiffs motion for summary judgment and 
in rendering judgment against the defendants. 

2. That the court erred in the findings of fact and con¬ 
clusions of law (a) in applying the decision in the case of 
Federal Mutual Liability Insurance Company v. Locke, deputy 
commissioner , 60 F. (2d) 895 (C. C. A. 2. 1932). retrospec¬ 
tively, (b) in holding that the compensation order filed by 
the deputy commissioner in this case on April 14, 1932, was 
null and void and beyond the jurisdiction and power of the 
deputy commissioner, (c) in finding that the payment of 
81.000 into the special fund provided for by section 44 of the 


Longshoremen’s Act was involuntarily made and paid under 
compulsion of various drastic penalties mentioned in the Long¬ 
shoremen’s Act accruing upon nonpayment of any compensa¬ 
tion order, (d) in finding that the deputy commissioner did 
not. in fact, make a determination that there was no person 
entitled to compensation on account of the death of the said 
Jacob Durr, (e) in holding that plaintiff’s suit is not a suit 
against the United States, (f) in not stating specifically the 
“broad principles of equity” upon which the court relied in its 
conclusions of law and concluding as a matter of law that the 
payment into the said special fund was made “through either 
a mistake of fact or a mistake of mixed fact and law.” and (g) 
in construing certain sections of the New York workmen’s com¬ 
pensation law in the interpretation of the case of Federal 
Mutual Liability Insurance Company v. Locke, deputy com¬ 
missioner, supra. 

3. The court erred in assuming jurisdiction in this case in 
the face of the statutory provisions in section 21 of the Long¬ 
shoremen’s Act to the effect (a) that proceedings for the 
suspension and setting aside of a compensation order must be 
instituted before the expiration of the thirtieth day after the 
order complained of is filed by the deputy commissioner and 
(b) that the proceedings must be instituted in the Federal 
district court for the judicial district in which the injury 
occurred. 

SUMMARY OF ARGUMENT 

1. The first point which will be argued will be the matter 
of jurisdiction, included with which will be the setting forth 
of the statutory basis for seeking judicial review of a com¬ 
pensation order. 

2. The appellants next will show that the payment of 
SI.000 into the special fund made on behalf of the appellee 
was made according to law. was paid voluntarily, and was not 
subject to the imposition of any so-called penalties. 

3. It will then be argued that the lower court improperly 
applied retrospectively the decision of the Circuit Court of 
Appeals for the second circuit in the case of Federal Mutual 
Liability Insurance Company v. Locke, deputy commissioner, 
60 F. (2d) S95 (C. C. A. 2, 1932). 
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4. The last part of the argument will be devoted to the other 
errors in the findings of fact and conclusions of law* which are 
noted above in the Statement of Points. 

ARGUMENT AND AUTHORITIES 

Jurisdiction 


Jacob Durr, employee of International Mercantile Marine 
Company, sustained injuries on April S. 1929, which consisted 
of a fractured spine and lacerated spinal cord which caused 
his death on the same day. The accident occurred upon the 
navigable waters of the United States within the Second Com¬ 
pensation District established pursuant to i he provisions of 
section 39 (b) of the Longshoremen's Act (44 St at. 1424: Title 
33. U. S. (\. see. 939 (b)) and the case was adjudicated by the 
deputy commissioner for the said compensation district, the 
adjudication being contained in a compensation order filed by 
the said deputy commissioner on April 14. 1932. the effect of 
which was to require the International Mercantile Marine 
Company to pay SI.000 into the special fund provided for by 
section 44 i.f the Longshoremens Act because there was no 
person entitled to compensation, for the reason that the person 
who. upon adjudication of a claim filed under the Act. might 
have been entitled to receive compensation, namely, the 
widow, had succeeded in obtaining a settlement in the sum of 
$11,500 from the third party causing her husband's death, 
which sum was $4,000 in excess of the maximum liability of 
the employer for compensation under the Longshoremen’s 
Act (R. 9). 

The purpose of the special fund authorized to be estab¬ 
lished by section 44 of the Longshoremen's Act into which 
the SI.000 was paid is to create a trust fund out of which pay¬ 
ments may be made upon the order of the United States Em¬ 
ployees' Compensation Commission to certain employees suf¬ 
fering disability as a result of industrial injury which, when 
combined with a (noncompensable) previous disability, pro¬ 
duces permanent total disability. The provisions of section S 
(f) of the Longshoremen’s Act operate in conjunction with 
the provisions of section 44 so as to authorize payment from 
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the said special fund in this class of cases. This fund is also 
available to provide maintenance for employees undergoing 
vocational rehabilitation, the provisions carrying this purpose 
into effect being contained in section S (g) of the Longshore- 
men’s Act. The special fund also, by section 39 (c) of the 
said Act. is available for the purchase of prosthetic appliances. 
There can be no question of the constitutionality of section 44 
in view of the decision of the Supreme Court in the case of 
Sheehan, v. Shuler . 265 U. S. 371 (1924); nor has appellee 
herein questioned its constitutionality. 

If the appellee desired to contest the validity of the said 
compensation order of April 14. 1932, it should, in order to 
accomplish this purpose, have instituted proceedings for ju¬ 
dicial review under section 21 of the said Longshoremen’s Act 
before the expiration of the thirtieth day after the compensa¬ 
tion order had been filed by the deputy commissioner. 

The statute definitely fixes the time within which judicial 
review must be sought by a party in interest, and failure 
timely to institute such proceedings gives a conclusive effect to 
the compensation order and terminates the jurisdiction of the 
court to review such order. The time for the seeking of ju¬ 
dicial review in this case expired on May 14. 1932. Over six 
and one-half years elapsed after the compensation order be¬ 
came final and conclusive before this suit was instituted seek¬ 
ing to set aside the said compensation order. 

The plaintiff below had a complete and adequate statutory 
remedy but neglected to pursue it. Instead of seeking judicial 
review of said order, the plaintiff, before the said order became 
final (or on May 4, 1932) voluntarily made the payment pur¬ 
suant to said order (R. 10). The letter transmitting the check 
for SI.000 stated that “This payment is being made under 
protest by reason of the fact that Section 44 of the Act has 
not been passed upon by the Supreme Court of the United 
States * * The Longshoremen's Act does not pro¬ 

vide that making a “protest” will waive or in any manner af¬ 
fect the provisions of section 21. In order to protect what it 
conceived to be its rights, the plaintiff below should have in¬ 
stituted proceedings for judicial review of the compensation 
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order in the manner and within the time provided for by the 
statute. If mere protest were sufficient, the provisions of sec¬ 
tion 21 of the Longshoremen's Act would be rendered nuga¬ 
tory. and there would be no end to litigation under that Act. 
In tax cases a “protest" (if made pursuant to statutory pro¬ 
vision) lays the basis for appropriate litigation (as provided by 
statute) for the recovery of the protested payment, if it be 
held to have been wrongfully exacted. The protest in itself 
establishes nothing and without the institution of proper legal 
proceeding is a mere futility. In this case, the protest alone, 
not being provided for by statute, could give no basis for re¬ 
covery aside from the proceeding provided for in the statute, 
which was never instituted. Nor could the statement pro¬ 
testing payment, as contained in said letter, operate to extend 
the time limitation in section 21 of the Longshoremen's Act 
within which judicial review must be sought. 

The rights, remedies, and procedure under the Longshore¬ 
men’s Act are governed exclusively by the Act, whose pro¬ 
visions are ample for the safeguarding of all interests affected 
thereby. The powers properly to be exercised by the court 
are those only which are expressly conferred by section 21 
of the said Act. It has been repeatedly held by this court 
and other courts that failure to institute proceedings for 
judicial review of a compensation order within the time pre¬ 
scribed by section 21 (a) of the Longshoremen's Act deprives 
the court of jurisdiction to review such order. Cases on 
this point are Shugard v. Hoage, deputy commissioner, 89 
F. (2d) 796, 67 App. D. C. 52 (1937); Mille v. McManigal, 
deputy commissioner, 69 F. (2d) 644 (C. C. A. 2. 1934); 
Campbell v. Lowe , deputy commissioner, 10 F. Supp. 288 
(D. C. N. Y„ 1935); IF. R. Grace & Co. v. Marshall, deputy 
commissioner, 56 F. (2d) 441 (D. C. Wash., 1931); PiUsbury, 
deputy commissioner v. Alaska Packers Association, 85 F. (2d) 
758 (C. C. A. 9,1937), reversed on other grounds. 57 S. Ct. 682; 
United Fruit Company v. PiUsbury, deputy commissioner, 55 
F. (2d) 369 (D. C. Calif., 1932); Associated Indemnity Cor¬ 
poration et al. v. Marshall, deputy commissioner, 71 F. (2d) 
235 (C. C. A. 9. 1934), rehearing denied. 71 F. (2d) 420 
(C. C. A. 9, 1934). 
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For cases holding that where rights, remedies, and procedure 
are governed exclusively by the statute the courts are limited 
to the powers expressly conferred by such statute see the disso¬ 
ciated Indemnity Corporation case and Shugard case, supra , 
and also Niertnan v. Industrial Commission, 161 N. E. 115. 
329 Ill. 623 (1928); Town of Albion v. Industrial Commis¬ 
sion, 231 N. W. 249.202 Wis. 15 (1930). 

In the Associated Indemnity case, supra, which arose under 
the Longshoremen's Act, the court said: 

Appellants argue, however, that since these proceed¬ 
ings are in equity, and are not a test on decrees or 
judgments of a court, the chancellor exercising the 
flexible powers of equity should do full and not partial 
justice. But the remedial powers of the court are only 
those which are conferred by the statute and are strictly 
confined to the suspension or setting aside of the order. 

In the Shugard case, supra, which arose in the District of 
Columbia under the local workmen's compensation law (the 
Longshoremen’s Act as applied locally), this Honorable Court 
said: 

The right which the appellant seeks is of statutory 
origin and definition, and the granting of it is limited 
and restricted by statutory rules. 

It is elementary that where, as in this case, a remedy for any 
particular wrong or injury has been provided by statute, no 
relief in equity can be afforded in such case by injunction 
(32 C. J. 64). 

It is interesting to note that in the lower court the plaintiff 
appealed to the general equity powers of the court and that 
the court’s action was based upon such powers, without show¬ 
ing how this case was relieved of the statutory requirement 
which, in effect, required proceedings to be instituted within 
thirty days from the filing of the compensation order. In 
Central Stockyards Co. v. Louisville & A*. R. Co., 112 F. S23 
(C. C.), the court held that remedies provided under the Inter¬ 
state Commerce Act were exclusive and hence a bill for injunc¬ 
tion to compel obedience to section 3 of that Act would not lie 
where the defendant “neglected to avail himself of the remedy 



provided.” it being held that “consequently he is now without 
any/* 

The foregoing relates to the lack of jurisdiction in the court 
to review the present compensation order because the suit was 
not timely instituted. At this point we call attention to the 
lack of jurisdiction in the lower court by reason of the pro¬ 
visions of section 21 (b) of the Longshoremen’s Act. In sec¬ 
tion 21 (b) judicial review of a compensation order must be 
instituted “against the deputy commissioner making the order” 
and must bo filed “in the Federal district court for the judicial 
district in which the injury occurred (or in the Supreme Court 
of the District of Columbia if the injury occurred in the Dis¬ 
trict).” The injury and death of the employee occurred while 
he 1 was working in the Port of New York (R. 13). which is not 
within the territorial jurisdiction of the court below. This 
court, therefore, did not have jurisdiction to entertain the 
present suit 

The case of American Mutual Liability Insurance Company 
of Boston et. al. v. Samuel S. Lowe. deputy commissioner. 
Equity No. SO—365 (not reported), a case arising under the 
Longshoremen’s Act which was decided August 21. 1935. by 
the United States district court for the southern district of 
New York, appears to be directly in point. In that case a 
proceeding to review a compensation order was instituted 
under section 21 of the Longshoremen’s Act and the proceed¬ 
ing was filed in the United States district court for the south¬ 
ern district of New York, and it was conceded that the locus 
of the accident was in New Jersey. The court, after quoting 
from section 21 (b) and (d). section 18. and pertinent pro¬ 
visions of section 39 (b) of the Longshoremen’s Act. held that 
it was without jurisdiction over the suit and said: 

It is elemental in Federal jurisprudence that all Fed¬ 
eral Courts are of limited jurisdiction and may not deal 
with any controversy over which they have not been 
given authority by some constitutional or statutory 
grant ( Hanford v. Davies, 163 U. S. 273). Proper juris¬ 
dictional grounds must be affirmatively alleged. In 
fact, unless appearing affirmatively, the presumption is 
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against jurisdiction ( Woods et al. v. First National Bank 
of Albuquerque, N. M., 16 F. (2d) 856). 

Jurisdiction cannot be conferred by consent of the 
parties, although improper venue can be waived by 
consent. 

Therefore, is the point raised one of venue or juris¬ 
diction? I think that it is clearly one of jurisdiction. 
Under the provisions of section 21 (b) (33 U. S. C. A. 
921. b) which are not in the alternative as are those 
of section IS (33 U. S. C. A. 918). I fail to perceive how 
such an action as this can be brought in any district 
other than the one of the locus of the accident. 

It would seem that the intent of the Congress is clear 
that the action under section 21 must be brought in only 
one place when a companion section (IS) provides for 
more than one. The legislative intent being clear, the 
courts should follow it. 

Bearing in mind that, from their inception, the Fed¬ 
eral Courts have been careful to confine their activities 
within the channel of their constitutional grant, and 
since the rights of all parties are amply protected by 
the similar suit in New Jersey, I will dismiss the bill 
of complaint without passing on any of the other points 
argued. 

The case of Michele Macchiaroli, Administrator of the estate 
of Antonio Mandich v. Augustus P. Norton, deputy commis¬ 
sioner, et al., Equity No. 13, decided about March 6, 1939 (not 
reported), by the United States district court for the eastern 
district of Pennsylvania, also appears to be in point. In that 
case a proceeding to review a compensation order was insti¬ 
tuted under section 21 (b) of the Longshoremen’s Act, and 
the Court dismissed the bill because of lack of jurisdiction. 
The Court, speaking through District Judge Kirkpatrick, said: 

I am of the opinion that the same rule applies to the 
provision above quoted. It must appear affirmatively 
from the pleadings that the venue is proper. Under 
Sec. 51 of the Judicial Code (T. 28 U. S. C. Sec. 112) as 
amended, the jurisdiction of the particular federal court 
20or>3C—-:: 
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in which the suit is brought must be shown by the 
pleadings. Smith v. McCullough, 270 U. S. 456. The 
analogy is close enough to make that decision and those 
which follow it controlling in this case. 

Not only does this bill fail to contain any allega¬ 
tion that the death of the plaintiff’s intestate occurred 
in this district, but there are averments from which a 
contrary inference could be drawn. Paragraph 5 says 
that the decedent was employed as a cook on a dredge 
which was “afloat in the waters of the Delaware River 
near Florence. New Jersey”—a place which this Court 
judicially knows is not within this district. The next 
paragraph says that the decedent came to his death as 
a result of drowning during the course of his employ¬ 
ment. If any inference is permissible it is that he was 
drowned in the waters of the Delaware near Florence, 
New Jersey. At any rate the bill fails to show the 
venue affirmatively. 

Recently the district court of the United States for the 
Northern district of Illinois, eastern division (decree dated 
November 16. 1939). in the case of Blair Walliser et al. v. 
H. IF. Bassett , deputy commissioner. Admiralty No. 22. dis¬ 
missed proceedings for review under the Longshoremen’s Act 
because the injury had not occurred within the judicial dis¬ 
trict of that court. 

Payment by appellee made according to law 

When the deputy commissioner for the Second Compensa¬ 
tion District had under consideration the case of Jacob Durr, 
deceased, and when he ascertained that there was no person en¬ 
titled to receive compensation, it became incumbent upon him 
to take action under section 44 of the Longshoremen’s Act 
which would result in payment of the statutory obligation of 
the employer therein imposed. In the compensation order 
filed on April 14, 1932, the deputy commissioner found that 
all the necessary elements existed which created the obligation 
to make such payment. He found that the injury and death 
of the employee occurred on navigable waters of the United 
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States and in all other respects within the purview of the 
Longshoremen’s Act, and that the widow* w*ho had elected to 
pursue her remedy against the third party had settled by civil 
action with the third party for the sum of SI 1.500. an amount 
sufficiently high to preclude the filing of a claim for compensa¬ 
tion for deficiency, as the maximum liability of an employer 
under the Longshoremen’s Act is S7.500 in case of death. 

Section 33 (a) of the Longshoremen’s Act reads as follows: 

If on account of a disability or death for w*hich com¬ 
pensation is payable under this Act the person entitled 
to such compensation determines that some person 
other than the employer is liable in damages, he may 
elect, by giving notice to the deputy commissioner in 
such manner as the commission may provide, to receive 
such compensation or to recover damages against such 
third person. 

By filing the election to sue under the section just quoted, Mrs. 
Durr chose to proceed against the third party rather than to 
receive compensation, so that she was eliminated, after making 
the settlement, from any possibility of becoming a beneficiary 
under the Longshoremen’s Act. 

It becomes important at this juncture to discuss the legal 
situation which confronted the deputy commissioner at that 
time. The Longshoremen’s Act, as this Court is well aware, 
was adopted largely from the New York workmen’s compensa¬ 
tion law, and the provisions of section 44 of the Longshore¬ 
men’s Act parallel in principle and scope section 15 (S) and 
(9) of the New York workmen’s compensation law. The per¬ 
tinent provisions of the New York law read as follows: 

Subdivision 8. Permanent total disability after per¬ 
manent partial disability .—If an employee who has 
previously incurred permanent partial disability 
through the loss of one hand, one arm, one foot, one 
leg. or one eye. incurs permanent total disability 
through the loss of another member or organ, he shall 
be paid, in addition to the compensation for perma¬ 
nent partial disability provided in this section and after 
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the cessation of the payments for the prescribed period 
of weeks special additional compensation for the re¬ 
mainder of his life to the amount of sixty-six and two- 
thirds per centum of the average weekly wage earned by 
him at the time the total permanent disability was in¬ 
curred. Such additional compensation shall be paid 
out of a special fund created for such purpose in the 
following manner: The employer, or. if insured, his in¬ 
surance carrier, shall pay into such special fund for 
every case of injury causing death in which there are no 
persons entitled to compensation the sum of five hun¬ 
dred dollars. The commissioner of taxation and finance 
shall be the custodian of this special fund, and the com¬ 
missioner shall direct the distribution thereof. 

Subdivision 9. Expenses for rehabilitating injured 
employees .—An employee, who as a result of injury is 
or may be expected to be totally or partially incapaci¬ 
tated for a remunerative occupation and who, under the 
direction of the state department of education is being 
rendered fit. to engage in a remunerative occupation, 
shall receive additional compensation necessary for his 
rehabilitation, not more than ten dollars per week of 
which shall be expended for maintenance. Such ex¬ 
pense and such of the administrative expenses of the 
state department of education as are properly assign¬ 
able to the expense of rehabilitating employees entitled 
to compensation as a result of injuries under this chap¬ 
ter. shall be paid out of a special fund created in the 
following manner: The employer, or if insured, his 
insurance carrier, shall pay into the vocational rehabili¬ 
tation fund for every case of injury causing death, in 
which there are no persons entitled to compensation, 
the sum of five hundred dollars. The state treasurer 
shall be the custodian of this special fund. 

For comparison there is quoted below so much of section 8, 
subdivisions (f) and (g) of the Longshoremen’s Act, as dis¬ 
closes the purpose and scope of the use of moneys in the spe- 
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cial fund established under section 44 of the Longshoremen’s 
Act: 

Subdivision (f) Injury increasing disability. —(1) If 
an employee receive an injury which of itself would only 
cause permanent partial disability but which, combined 
with a previous disability, does in fact cause permanent 
total disability, the employer shall provide compensa¬ 
tion only for the disability caused by the subsequent 
injury: Provided, however, That in addition to com¬ 
pensation for such permanent partial disability, and 
after the cessation of the payments for the prescribed 
period of weeks, the employee shall be paid the remain¬ 
der of the compensation that would be due for perma¬ 
nent total disability. Such additional compensation 
shall be paid out of the special fund established in sec¬ 
tion 44. (2) In all other cases in which, following a 

previous disability, an employee receives an injury 
which is not covered by (1) of this subdivision, the 
employer shall provide compensation only for the dis¬ 
ability caused by the subsequent injury. In determin¬ 
ing compensation for the subsequent injury or for death 
resulting therefrom, the average weekly wages shall be 
such sum as will reasonably represent the earning ca¬ 
pacity of the employee at the time of the subsequent 
injury. 

Subdivision (g) Maintenance for employees undergo¬ 
ing vocational rehabilitation .—An employee who as a 
result of injury is or may be expected to be totally or 
partially incapacitated for a remunerative occupation 
and who, under the direction of the commission as pro¬ 
vided by section 39 (c) of this Act. is being rendered 
fit to engage in a remunerative occupation, shall receive 
additional compensation necessary for his maintenance, 
but such additional compensation shall not exceed $10 
a week. The expense shall be paid out of the special 
fund established in section 44. 

It is a generally recognized rule of statutory construction 
that the adoption of a statute of another state, which has been 
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construed in the courts of that state, carries with it the judicial 
construction prior to adoption, which becomes binding upon 
the adopting state. See Capital Traction Co. v. Hof, 174 
U. S. 1. This Honorable Court applied the same principle in 
the compensation case of Hartford Accident and Indemnity 
Co. v. Hoage, deputy commissioner, decided June 29. 1936, So 
F. (2d) 411. 66 App. D. C. 154 (1937). The following para¬ 
graph is quoted from the opinion of this Court: 

The Longshoremens Act followed in the main the 
workmen's compensation law of the State of New York 
(consol, laws N. Y.. c. 67). It is familiar law that 
whenever Congress, in legislating for the District of 
Columbia, has borrowed from the statutes of a State 
provisions which have received in that State a known 
and settled construction before their enactment by Con¬ 
gress. that construction will be deemed to have been 
adopted by Congress together with the text which it 
expounded, and the provisions will be construed as they 
were understood at the time in the State. Capital 
Traction Co. v. Hof, 174 U. S. 1; See. also. Henrietta 
Min. (Sc. Mill Co. v. Gardner, 173 U. S. 123; Brown v. 
Walker, 161 U. S. 591: Marlin v. Lewallen, 276 U. S. 
58. 

Section 44 of the Longshoremen's Act imposes a direct statu¬ 
tory obligation upon an employer to pay 81,000 into the special 
fund, therein provided, where the deputy commissioner deter¬ 
mines “that there is no person entitled under this Act to com¬ 
pensation for such death." This obligation is not conditioned 
by or upon any other provision in the Act. By comparison 
of the purpose and scope of section 15 (8) and (9) of the 
New York workmen's compensation law with the purpose and 
^cope of the provisions of section 44 of the Longshoremen’s 
Act. as correlated with section S (f) and (g) of the latter Act, 
it will be seen that no substantial distinction can be drawn 
between the sections of the Federal and state statutes. The 
judicial construction of the New York State Act prior to 
March 4. 1927, should, by applying the principle of law stated 
above, be binding upon the Federal courts construing the 
Longshoremen’s Act. 
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The construction of the provisions of the New York work¬ 
men’s compensation law relating to the obligation of an em¬ 
ployer to pay S1.000 into the special fund is as follows: First, 
the right to compensation under the New York law is not a 
vested right accruing immediately to dependents by reason of 
the death of a workman; cf. Wozneak v. Buffalo Gas Co., 175 
App. Div. 26S. 161 N. Y. S. 675 (1916); Casmey v. Parks’ Sons, 
229 N. Y. 623. 129 N. E. 933 (1920); Terry v. General Electric 
Co., 232 N. Y. 120. 133 N. E. 373 (1921). To be entitled to 
compensation a claim must be filed under the statute and the 
right established by evidence of status and. under certain cir¬ 
cumstances. dependency or by the employer’s admission of 
the claim. Compensation not being regarded as a vested right, 
the mere fact that a person may be in being, such as. in the 
present case. Mrs. Durr, who might, after establishing her 
relationship to the deceased and all of the incidents of hei 
claim, have by an adjudication of the deputy commissioner 
become “entitled” to compensation for death, does not signify 
that there was in this case a “person entitled under this Act 
to compensation for such death.” The appellee’s position be¬ 
low was this—Mrs. Durr was living at the time of her hus¬ 
band’s death. She was his widow and therefore ipso facto 
was a “person entitled under this Act to compensation” on 
account of her husband’s death. This construction, as con¬ 
tended for below, was contrary to the New York decisions on 
this subject which were in effect at the time the award was 
made by the deputy commissioner in the present case. Such 
construction could not have any validity unless the right to 
death benefits were a right capable of vesting, i. e., of becom¬ 
ing a “vested right.” 

Mrs. Durr did not file a claim for compensation as widow 
of the deceased and did not establish her right to compensa¬ 
tion under the Longshoremen’s Act; nor was any claim filed 
at that time by any person claiming to be entitled to com¬ 
pensation under said Act on account of the death of the said 
Jacob Durr (R. 6). Since we are not dealing with property 
rights which may vest upon death, but a right which comes to 
fruition only by the filing of a claim and an award of the 
deputy commissioner, on the face of things, aside from the 



cases which we will cite below, there was no person in this case 
entitled to compensation for the death of the employee, and 
the compensation order of the deputy commissioner (R. 9) 
determining there was no person entitled to compensation was 
correct. 

In the court below the appellee relied solely upon a decision 
under the Longshoremen’s Act in the case of Federal Mutual 
Liability Insurance Company v. Locke, deputy commissioner, 
60 F. (2d) S95 (C. C. A. 2. 1932). which we will refer to 
briefly as the so-called Deveau case (the name of ihe decedent 
involved). In the so-called Devcau case the circuit court of 
appeals for the second circuit on August y- 1932. interpreted 
section 44 (c) (1) of the Longshoremen’s Act ‘‘as requiring 
payment of SI.000 into the special fund only in case there is 
‘no person entitled * * # to compensation' at the time 

when dependency is determined—that is. at the time of the 
injury.” The court held in effect that since there was a person 
in being at the time of the injury, regardless of whether such 
person would ultimately become “entitled” to receive compen¬ 
sation, the employer owed no obligation under section 44 (c) 
(1). If the authority of the Supreme Court in Capital Trac¬ 
tion Co. v. Hof. 174 U. S. 1 . Metropolitan R. R. Co. v. Moore, 
121 U. S. 55S, and the other decisions cited above, including 
the decision of this Honorable Court, have any meaning at all. 
such meaning diametrically opposes a digression such as the 
circuit court of appeals in the Deveau case undertook to make. 
There was ample authority under the New York law, from 
whence the Longshoremen’s Act was adopted, to sustain the 
Sl.OOO award in the Deveau case. 

May the Court mark that in the Deveau case the circuit 
court of appeals found no substantial difference between sec¬ 
tion 15 (S) and (9) of the New York law and section 44 of 
the Longshoremen's Act. as construed in conjunction with 
section S (f) and (g) of that Act. The court turned aside, 
however, to look through the New York law to find a point of 
difference, finding the following: It found that the New York 
law originally contained no provision whereby an employer 
who had paid money into the special fund of the State could 
recoup his loss from a third party, through subrogation or 
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otherwise, and that the law was amended so as to give an em¬ 
ployer a right to recover from a tort feasor the amount of his 
payment into the special fund: from which it concluded that 
there is a difference between the New York law and the Long¬ 
shoremen’s Act. The point we make here is that we are actu¬ 
ally dealing specifically with the special fund provisions in 
both Acts, but the court in the Deveau case found a point of 
difference in a section of the law which docs not relate to the 
obligation of the employer to pay into the special fund or 
change the basis for such payment, namely, where there is 
no one entitled to compensation. The point of difference re¬ 
ferred to. we believe, does not make a case of difference 
between the two laws sufficient to justify brushing aside the 
long line of decisions under the New York law. 

Prior to 1922. no right existed under the New York work¬ 
men’s compensation law whereby an employer could have 
sought to recoup from a third party the payment which he 
had made into the special fund of which the State was trustee. 
In 1922 (L. 1922, Chapt. 615), the New York law was amended 
so as to give an employer opportunity to recoup this payment 
by an independent action against the third party brought in 
his own name. So far as the obligation to make the SI.000 
payment into the special funds is concerned, there is no differ¬ 
ence between the purpose of section 44 of the Longshoremen’s 
Act and the purpose of section 15 (8) and (9) of the New York 
workmen’s compensation law. There is. however, this differ¬ 
ence in the provisions of the two statutes, after the payment 
into the special fund has been made, under the New York law 
(since 1922) the employer has a right by proceeding inde¬ 
pendently in his own name, to attempt to recoup the statu¬ 
tory payment by bringing suit for that purpose against the 
third party, whereas under the Longshoremen’s Act the em¬ 
ployer has a right to proceed upon the assigned right of the 
legal representative of the deceased to accomplish the same 
purpose. This is a minor distinction relating not to the lia¬ 
bility for the 81.000 payment but to the method of recoup¬ 
ment of the payment merely. It comes into play after the 
obligation to make the payment has become fixed. This dif¬ 
ference obviously is one of procedure and not of substance. 



Section 33 (c) of the Longshoremen’s Act gives to the em¬ 
ployer seeking recoupment of the SI.000 payment from a 
third party wrong-doer an assignment of all right of the 
legal representative of the deceased to recover damages against 
a third party. As stated above, the New York law gives the 
employer an independent action against the third party. It 
should be mentioned, in this connection that under the pro¬ 
visions of section 33 (e) (2) of the Longshoremens Act. an 
employer who recovers damages from the third party, after 
exercising the assigned right of the legal representative, must 
pay back to such representative any sum in excess of SI.000 
(and costs of suit) which he recovers. It will be seen, there¬ 
fore. that the so-called “difference” to which the circuit court 
of appeals referred in the Deveau case is not one of substance 
affecting the obligation arising under section 44 of the Long¬ 
shoremen’s Act but is one relating solely to the means by which 
the employer may recoup the S1.000 payment after that obli¬ 
gation has been discharged. Considering the sections of both 
statutes relating to the obligation and to the subsequent right 
of recoupment, the appellants submit that there is no legal 
distinction in scope or purpose. 

To recapitulate, the proposition boils down to this: The 
statutory obligation under the Longshoremen’s Act and the 
New York law to pay 81.000 into a special fund is essentially 
the same under both laws, the obligation of the employer be¬ 
coming fixed upon a determination that there is no person en¬ 
titled to compensation for death. The only point of distinc¬ 
tion between the provisions of the New York law and the 
Longshoremen's Act is in an entirely different part of the Act. 
involving an entirely different phase of the law. The Long¬ 
shoremen’s Act gives an employer paying the SI.000 the as¬ 
signed right of the legal representative in order to recoup that 
payment; the New York law gives the employer or carrier an 
independent cause of action, similarly to recoup that payment. 
The only difference between the two laws therefore relates 
merely to the method provided for the recoupment of the pay¬ 
ment required to be made; but in neither law is the obligation 
to make the payment based upon the existence of any right of 
recoupment. 
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Let us for the moment consider both compensation laws as 
though the provision for recoupment were entirely absent. 
It is believed that this is the proper light in which to construe 
section 44 as we are dealing solely with that section and not 
the recoupment phase which comes into play ajter payment. 
The obligation of an employer to pay SI,000 into the special 
fund in case of a death on account of which there is no one 
entitled to compensation is valid in itself and by itself. This 
the Supreme Court clearly held in the case of New York 
State Railways v. Shuler, 265 U. S. 379 (1924), and it is im¬ 
portant to note that this case arose prior to the amendment 
of 1922 to the New York law referred to above and that the 
obligation of the employer was of the same nature as that in¬ 
volved in the present case. By analogy, therefore, if the com¬ 
parable section in the New York law standing by itself was 
valid and enforceable prior to the amendment of 1922. when 
the employer had no opportunity to recoup the $1,000 pay¬ 
ment, then in principle section 44 (c) (1) of the Longshore¬ 
men’s Act is by itself likewise valid and not dependent for 
construction upon any other provision in the Longshoremen’s 
Act. 

The foregoing rather detailed discussion is deemed necessary 
because the appellee and the court below relied almost wholly 
upon the Deveau case. 

We give below a summary of the New York decisions hold¬ 
ing in effect that the determination whether or not there is 
any person entitled to compensation is an ultimate one which 
is made when conditions have arisen preventing a possible 
claimant from receiving compensation. It should be kept in 
mind that under the New York workmen's compensation law, 
and other state workmen’s compensation laws as well, a vested 
right does not arise in a beneficiary immediately upon the 
death of a workman, but that the right to compensation ac¬ 
crues and becomes enforceable only when an award is made, 
and even then it is not a vested right but is personal to the 
beneficiary, ceasing with the death of the beneficiary. There¬ 
fore, legally there is no one “entitled” to compensation until 
the right to compensation has been adjudicated by the deputy 
commissioner (or industrial board in New York). For in- 
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stance, it has been held by the New York courts that the statu¬ 
tory obligation of the employer to make the payment to the 
special fund attaches where a compensation claim is not filed 
within a year from the date of death even though there may 
have been a person in being at the time of death who would 
have been entitled to compensation but who failed to file 
claim; see State Treasurer ex rel. Cook v. West Side Trucking 
Co.. 233 N. Y. 202. 135 N. E. 244 (1922). In a case sum¬ 
marized in 161 Special Bulletin (N. Y.) 133, in which the 
principles involved were the same as those in the Deveau case, 
a truck driver while employed died as the result of a fall, 
leaving a widow as the sole person entitled to death benefits. 
She filed a claim with the Department of Labor of New York 
but died 14 days after doing so. Following her death, the De¬ 
partment made a finding that there was no person entitled to 
compensation and awarded SI.000 to the special fund. Upon 
appeal from this award the carrier contended that the existence 
of a person entitled to compensation at the moment of the 
employee’s death debarred payments under the special fund 
subdivisions, no matter what changes in the situation might 
occur later. The Attorney General of the State, on the other 
hand, argued that whenever it became apparent that no award 
had been made and that there was no person entitled to an 
award of compensation the special fund provision became oper¬ 
ative. citing State Treasurer ex rel. Robertson v. Niagara Falls 
Power Co., 214 App. Div. 751, 209 N. Y, S. 926 (1925). aff’d 
241 N. Y. 521. 150 N. E. 53S (1925), wherein it was shown 
that all the persons entitled to compensation, having elected 
to sue the third party, had recovered more money than they 
would have received had they pursued their compensation 
remedy. The appellate division on the authority of the Niag¬ 
ara Falls Power Company case affirmed the award, without 
opinion, and upon further appeal the Court of Appeals affirmed 
the award. Chrystal v. U. S. Trucking Co., 225 App. Div. 712, 
231 N. Y. S. 726 (192S). aff’d 250 N. Y. 566. 166 N. E. 326 
(1929). 

In the case of Phoenix Indemnity Co. v. Staten Island Rapid 
Transit Railway Company, 224 App. Div. 346. 230 N. Y. S. 747. 
aff’d 251 N. Y. 127. 167 N. E. 194. the deceased employee left a 
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widow surviving. Suit was brought by the administrators of 
the estate who recovered on behalf of the widow an amount, 
in excess of the liability of the employer for compensation. 
Thereafter, SI,000 was awarded to the special fund against the 
employer on the ground that there was no one entitled to com¬ 
pensation by reason of the fact that the widow had received 
an amount greater than the employer would have had to pay 
her under the compensation law. The Court of Appeals of 
New York cited the cases above referred to and sustained the 
award of $1,000 to the State Treasurer. This judgment was 
subsequently affirmed by the Supreme Court of the United 
States in Staten Island Rapid Transit Ry. Co. v. Phoenix 
Indemnity Co., 2S1 U. S. 9S, in which the Supreme Court, 
after reciting that the employee’s dependent had recovered 
from a third party tort-feasor “an amount in excess of that 
w’hich the defendant would have been entitled to receive under 
the Workmen's Compensation Law,” said: “In these circum¬ 
stances., there being no right of recovery by the dependent of 
Perroth against his employer, subdivisions eight and nine of 
section fifteen of the Workmen’s Compensation Law became 
applicable.” (Subdivisions S and 9 of section 15, here referred 
to, are the provisions of the New York law corresponding to 
section 44 (c) (1) of the Longshoremen’s Act.) It would 
seem, therefore, that the decision in this case would clearly 
show the invalidity of the ruling of the circuit court of appeals 
in the Deveau case. 

The following additional cases involve situations making it 
necessary for the court to determine whether there was any 
person entitled to compensation, and in each one of the cases 
the decision was whether ultimately there was a person who 
had established his claim and therefore become entitled to 
compensation. These cases are: 

Watkinson v. Hotel Pennsylvania, 195 App. Div. 624, 
187 N. Y. S. 278 (1921), aff’d 231 N. Y. 562, 132 N. E. 
889 (1921). 

McNamara v. New York State Railways, 202 App. 
Div. 768, 194 N. Y. S. 55 (1922), aff’d 233 N. Y. 681, 
135 N. E. 968 (1922). 



2(3 


Feldman v. Feldman & Sons, 224 App. Div. 799 
(1928). 

Gallagher v. Lincoln Engineering Corp., 222 App. 
Div. 709 (1927). 

Travelers’ Insurance Co. v. Staten Island R. T. Ry. 
Co.. 134 Misc. 6. 234 N. Y. S. 293 (1929). 

Laird v. Sterling Oil Co., 207 App. Div. 878 (1923). 

Breitinger v. Seus. 207 App. Div. SSO (1923). 

Travelers' Ins. Co. v. Post (£* McCord, 128 Misc. 626, 
220 N. Y. S. 170 (1927). 

Segnit d' Commissioner of Taxation & Finance v. 
Westchester County Park Commission, 233 App. Div. 
232. 251 N. Y. S. 334 (1931). 

In re Braun’s Estate. 290 N. Y. S. 268, 248 App. Div. 
843 (1936). 

Examination of the cases above cited will disclose that 
awards of 81.000 to the State Treasurer have been uniformly 
sustained in New York cases (1) where the person otherwise 
entitled to compensation has recovered from a third party 
liable for the death of an employee a sum in excess of the 
employer’s liability for compensation. (2) where a widow has 
died before obtaining an award, and (3) where a person other¬ 
wise ultimately likely to be entitled to compensation has been 
in existence, but has filed no claim. 

The court below in the present ease, speaking of the Deveau 
case, said '‘This Court further finds as did said Circuit Court 
of Appeals that: * * * ‘it seems clear that the words of 

section 44 (c) (1) requiring the payment of 81,000 into the 
special fund where the deputy commissioner determines “that 
there is no person entitled * * * to compensation” for 

the death of the employee, relate only to cases where there is 
no such person when death occurs and when “questions of 
dependency” are determined under section 9 (f) of the Act 
(33 U. S. C. A. sec. 909 (f))’.” The New York workmen’s 
compensation law in section 16 (5) provides that “All ques¬ 
tions of dependency shall be determined as of the time of the 
accident.” This provision is verbatim the same as the pro¬ 
vision in section 9 (f) of the Longshoremen’s Act (excepting 
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the last word which in the Longshoremen’s Act is “injury”), 
referred to by the lower court in the foregoing quotation. It 
is the appellants’ view, supported by the New York decisions 
above cited, that such provision in section 9 (f) relates only 
to compensation claims of dependents. The word “dependent” 
is not used in section 44 (c) (1) of the Longshoremen’s Act. 
Since Section 16 (5) of the New York law had received judicial 
construction upon the effect of the (quoted) language therein 
used, prior to the enactment of the Longshoremen’s Act, and 
particularly in relation to the question: Who is a “person en¬ 
titled to compensation?”, then under the decisions of the 
Supreme Court in the cases of Metropolitan R. R. Co. v. 
Moore, 121 U. S. 55S, and Capital Traction Co. v. Hof, 174 
U. S. 1, 36, a construction similar to that placed upon the 
equivalent section of the New York law should be placed upon 
section 9 (f) of the Longshoremen’s Act. 

It will interest the court to note that in a case arising under 
the Longshoremen’s Act subsequent to the decision in the 
Deveau case the court did not apply the principle set forth in 
the Deveau case. The case referred to is Suckowski v. Norton . 
deputy commissioner, 16 F. Supp. 677 (D. C. Pa. 1935). where 
the widow survived her husband but was not entitled to com¬ 
pensation because she died before completing her claim. The 
SI.000 payment was there sustained. 

The court’s attention is called particularly to the decision 
of the circuit court of appeals for the first circuit in Employers’ 
Liability Assurance Corp. v. Monahan, deputy commissioner, 
91 F. (2d) 130 (C. C. A. 1, 1937), which came after the Deveau 
decision, the court specifically refused to follow the Deveau 
decision, and held that under the Supreme Court decisions 
above cited ( Metropolitan R. R. Co. v. Moore , and Capital 
Traction Co. v. Hof), it was bound to follow the rule laid 
down by the courts of New York. We think this is very sig¬ 
nificant and wholly consistent with all of the foregoing argu¬ 
ment and, as the latest case on the subject, should be given 
exceptional weight. 

The purpose of the foregoing argument is to show that the 
Deveau decision, the sole reliance of appellee in the court 
below, is simply not good law and should not be regarded as 
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applicable to the merits of the appellee's case. In this por¬ 
tion of the argument we are justifying the rule of law applied 
by the deputy commissioner in filing the compensation order 
of April 14. 1932, without of course in any way relinquishing 
our other defenses or argument. 

Let us examine the situation as it existed on April 14, 1932. 
when the deputy commissioner filed the compensation order. 
He had before him the facts showing a settlement of the third 
party action by Mrs. Durr for a sum S4.000 in excess of the 
maximum liability of the employer. He had no claim for 
compensation before him by any person. Mrs. Durr included. 
As a matter of fact and law. therefore, she was not entitled to 
receive compensation under the Longshoremen’s Act. and his 
investigation disclosed no other claimant. The fact situation 
before him therefore required the application of section 44 (c) 
(1) of the Longshoremen’s Act. 

The deputy commissioner was acquainted with New York 
decisions above referred to. which gave him a complete 
judicial background for his action. Moreover, and this is 
extremely important, the Deveau case itself had been some 
months before decided by the district court, and the decision 
of the district court sustained the award of $1,000 payable 
in that case, following the rule of the New York decisions (see 
56 Fed. (2d) 1052). The compensation order in the present 
case was filed April 14. 1932; the lower court decided the 
Deveau case on November 24, 1931; and the decision of the 
circuit court of appeals in the Deveau case reversing the lower 
eburt was not handed down until August 4, 1932. It is at 
once apparent that the deputy commissioner’s action in the 
present case was entirely consistent with the interpretation of 
section 44 ( c) ( 1 ) of the Longshoremen's Act, previously 
made by a Federal court. He had in support of his action, 
therefore, the long list of New York decisions and the de¬ 
cision in the case of Federal Mutual Liability Insurance Co. 
v. Locke, deputy commissioner, 56 F. (2nd) 1052 (D. C. 
N. "Y). It is difficult to see on what basis the deputy com¬ 
missioner could have acted otherwise than he did in his order 
of April 14, 1932. He was absolutely warranted in doing pre¬ 
cisely what he did, for he was acting under a decision upon 


one of his own orders in a similar case. It is therefore argued 
that, when taken, the action of the deputy commissioner as 
disclosed by the said order was entirely according to law. 

On May 4. 1932, and before the decision of the circuit court 
of appeals reversing 56 F. (2d) 1052. he received the payment 
of $1,000. voluntarily transmitted on behalf of the Interna¬ 
tional Mercantile Marine Company. 

The court below found that “on May 4. 1932. the plaintiff 
herein involuntarily, under compulsion of the various and dras¬ 
tic penalties mentioned in the aforesaid Longshoremen’s 

* * * Act accruing or to accrue upon the nonpayment 

of any compensation Order, and under its written protest, 
paid the sum of $1,000 to the said Deputy Commissioner 

* * *” (R. 14). The record does not disclose nor is it al¬ 
leged that at any time the appellee has in fact been threat¬ 
ened with any penalties, and the court made no finding as to 
what those alleged penalties were. There is in fact no penalty 
provided in the Longshoremen’s Act for the failure to pay 
$1,000 required under section 44 of the Longshoremen’s Act. 

The payment of $1,000 was received by the deputy com¬ 
missioner with a letter dated May 4. 1932. from the agent of 
the appellee. The compensation order of April 14. 1932. at 
that time had not become final; there were ten days to elapse 
before such finality. There is no averment in the bill or any 
evidence in the record of any compulsion by judicial process 
or otherwise which would form the basis for the statement 
that the payment made upon May 4. 1932. was an involun¬ 
tary payment. Apparently the appellee assumed that be¬ 
cause of the statement in the letter of May 4. that “This pay¬ 
ment is being made under protest * * *” (R. 10), the 
payment thereby became involuntary. If such is the ap¬ 
pellee’s view, it has misconstrued the term “involuntary.” An 
involuntary payment is made only where the payment is en¬ 
forced by duress or compulsion. This involves a positive act 
on the part of the person receiving the payment. In the 
present case there was no positive act by the deputy commis¬ 
sioner. but merely the filing of the said order of April 14. 1932. 
Voluntary payment was made pursuant thereto, before the 
order had become final, and such payment was made at a 
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time when the appellee, had it seen fit to do so, could have ob¬ 
tained judicial review of the order, if it had believed it was 
under no legal obligation to make the payment. 

A payment is voluntary in the sense that no action lies to 
recover the amount not only where it is made willingly and 
without objection, but in all cases where there is no compulsion 
oi' duress, or any immediate and urgent necessity therefor, as a 
means of preventing an immediate seizure of property. This 
statement of the law is well supported by judicial precedent; 
see 61 Corpus Juris 9S6. and Heckman & Co., Inc., v. I. S. 
t>awes Son Co., Inc., 12 F. (2d) 154. 56 App. D. C. 213 
(1926). 

1 It is significant that there is no finding by the court below 
of any fact or circumstance from which it could be inferred 
that duress or compulsion was exercised to secure the payment 
of SI.000. Duress or compulsion must be of a positive nature 
such as would interfere with the free enjoyment of rights of 
person or property, as when the person against whom the 
duress is directed has been placed under arrest, or when there 
has been a distraint or seizure of his chattels. See 61 Corpus 
Juris 9S7. As pointed out elsewhere in the brief, the effect of 
“protest" in connection with a payment voluntarily made 
operates only under statutory authority to lay the basis for 
subsequent litigation with respect to such payment. There is 
no provision in the Longshoremen's Act creating the necessity 
for a “protest" to lay the basis for judicial review under sec¬ 
tion 21 of that Act. 

Court erroneously applied Deveau decision retrospectively 

It was pointed out above that at the time the deputy com¬ 
missioner filed the compensation order on April 14. 1932. his 
action was warranted by the decisions under the New York 
workmen's compensation law. from whence the Longshore¬ 
men's Act was largely adopted, and also by the decision of the 
Federal court in his own district in Federal Mutual Liability 
Insurance Co. v. Locke, deputy commissioner, 56 F. (2d) 1052 
(D. C. N. Y.). After the appellee had on May 4. 1932, made 
Voluntary payment of the SI.000, the circuit court of appeals 
handed down its decision reversing the decision of the lower 
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court. This action of reversal came nearly three months after 
the compensation order had become final under section 21 (a) 
of the Longshoremen’s Act. Nearly six years after the expira¬ 
tion of the time within which judicial review under the statute 
was required to be sought, and after all general statutes of 
limitations pertaining to actions against the United States had 
run, the appellee sought, and the court below made, retrospec¬ 
tive application of the decision of the circuit court of appeals 
in the case of Federal Mutual Liability Insurance Co. v. Locke, 
deputy commissioner, 60 F. (2d) S95 (C. C. A. 2, 1932). It is 
an elementary proposition that any change by judicial con¬ 
struction made in the recognized interpretation of a statute 
should be given effect only prospectively and not retrospec¬ 
tively or retroactively so as not to disturb rights lawfully 
acquired before the change. See 59 C. J. 1037. If the rule 
applied by the lower court should be applied in other situa¬ 
tions. there would never be any end to litigation. Suppose, 
for instance, that the same circuit court of appeals for the sec¬ 
ond circuit in some later case should conclude that it erred 
in the Deveau case and should swing back again under the New 
York decisions in situations of this kind, would the deputy 
commissioner, if the Commission had meanwhile made reim¬ 
bursement in this case pursuant to the judgment of the court 
below, be entitled to act again under section 44 (c) (1), alleg¬ 
ing the “nullity” of the decision of our lower court in this 
case, and so enforce payment of $1,000? Could such a thing 
go on ad infinitum? 

The appellee as plaintiff below contended that the com¬ 
pensation order of April 14. 1932. was “null and void and with¬ 
out the jurisdiction of said Deputy Commissioner and said 
Compensation Act” (R. 2). The court in the findings of fact 
and conclusions of law held the compensation order to be null 
and void and without the power and jurisdiction of the deputy 
commissioner (R. 15). But neither the plaintiff below nor the 
court pointed to any circumstance which made the compensa¬ 
tion order “null and void” or “without the power and juris¬ 
diction” of the deputy commissioner; and the record in this 
case fails to reveal any ground upon which such conclusion 
could logically be based. The injury admittedly was one 



which occurred on the navigable waters and came within the 
purview of the Longshoremen’s Act. There is no contest in 
this respect. If the case was one within the purview of the 
Longshoremen’s Act. it admittedly was a matter within the 
jurisdiction of the deputy commissioner to consider. If it was 
within the jurisdiction of the deputy commissioner to consider, 
then the usual processes of the Longshoremen’s Act came into 
play, namely, the necessity of a determination by the deputy 
commissioner of the obligation of the employer. Thereafter 
the employer had the right of judicial review in the manner 
provided for by section 21 of the Longshoremen's Act. The 
court under such judicial process would determine whether 
the order was “not in accordance with law.’’ The lower court, 
however, reached its conclusion by making the Deveau de¬ 
cision apply retrospectively and thereby, unless reversed, it 
lias opened the way for any claimant or employer upon any 
change in construction of any provision of the Longshoremen’s 
Act. no matter how far in the future such change may occur, 
to come into court with the assertion that the action of the 
deputy commissioner was "null and void"—because of the 
subsequent decision—and regardless of the former finality of 
proceedings in his case, to have the whole record thrown open 
for readjudication. Such a result would confound justice and 
make it impossible for any party under the Longshoremen’s 
Act to have any sense of security in the determination of his 
case. We know of no parallel situation in the law permitting 
feadjudication of a case, which has reached a stage of finality, 
upon the authority of a subsequent decision applied retrospec¬ 
tively. and we challenge our opponents to support such a 
principle of law by authoritative decisions. 

Errors in findings of fact and conclusions of law 

In the three preceding subdivisions of the argument we have 
dealt with the question of the court’s jurisdiction; we have 
shown that the compensation order of April 14, 1932. was in 
accordance with law; and we have argued that the court er¬ 
roneously applied the Deveau decision retrospectively. We 
now will deal with so much of the “findings of fact and con¬ 
clusions of law” as merits further comment upon its legality. 
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The court stated in the conclusions of law that “Said pay¬ 
ment was made into said Trust Fund erroneously and through 
either a mistake of fact or a mistake of mixed fact and law" 
(R. 16). This conclusion, however, has no antecedent fact 
finding to show what the “mistake of fact” or “mistake of 
mixed fact and law” consisted of. In the first place, appellants 
are entirely unable to agree with the conclusion that there was 
a “mistake of fact.” None of the “facts” in this case as recited 
by the deputy commissioner in the compensation order of April 
14, 1932, were shown to have been in error, nor was there any 
extraneous fact not disclosed by the compensation order, but 
otherwise contained in the record, with respect to which it 
might be inferred that the payment made to the special fund 
was occasioned by a mistake of fact. We challenge the ap¬ 
pellee to point out the “mistake of fact” if any there be in 
this case. 

Similarly, there is no indication in the findings of fact as to 
the basis for the ultimate conclusion that there was a mis¬ 
take of law, whether or not it was mixed with fact. We ask 
this question: Was it a mistake of law for the deputy com¬ 
missioner, consistent with the settled rule of law as stated 
by the Supreme Court in the Metropolitan Railroad Com¬ 
pany and Capital Traction Company cases, supra . to apply 
in the present case the effect of the New York decisions, and. 
aside from this, to apply the then currently applicable deci¬ 
sion of the Federal district court in that Compensation Dis¬ 
trict in the case of Federal Mutual Liability Insurance Co. v. 
Locke, deputy commissioner, 56 F. (2d) 1052 (D. C. N. Y.)? 
We believe not. Similarly, the appellants challenge the ap¬ 
pellee to point out any mistake of law in this case. And even 
if there were a mistake of law in this case, such mistake 
would not afford ground for equitable interference. The ap¬ 
pellee had a complete and adequate remedy at law under the 
statute, if it considered that the deputy commissioner had 
made a mistake of law; and its neglect and failure to avail 
itself of that clear ( statutory ) legal remedy could not give 
it any standing in Equity. Section 21 of the Longshore¬ 
men’s Act was included in the law in order to give any party 
in interest the opportunity to have it judicially determined 
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whether a compensation order was “not in accordance with 
law.” Reliance on an alleged mistake of law is, therefore, 
insufficient to give the lower court jurisdiction to do what it 
undertook to do in this case (34 C. J. 461, Sec. 721). 

Following the statement above quoted from its conclusions 
of law. the court below enounced the further conclusion: 
‘'‘Under the broad principles of equity, the plaintiff is entitled 
to recover the same” (R. 16). The appellants do not know 
what constitute the “broad principles of equity” which the 
court here had in mind in its conclusions of law; and the 
court has not vouchsafed to state them. It is believed that 
a conclusion of law should state more than a sweeping refer¬ 
ence to “principles of equity” so that the losing party may 
adequately be informed of the substantive law applied to his 
case. 

Another error of the lower court was in making the “con¬ 
clusion” which we quote below: 

Moreover the Act provides that it is necessary to 
make payment into the special fund only “where the 
Deputy Commissioner determined that there is no 
person entitled under this Act to compensation for 
such death” and “all questions of dependency shall be 
determined as of the time of the injury.” The Deputy 
Commissioner in this case never made any such deter¬ 
mination but only “determined that there is no de¬ 
ficiency compensation payable” upon which sole de¬ 
termination he based his order, notwithstanding the 
fact that he did actually find that there was a surviving 
widow (R. 16, 17). 

' Mere reference to the compensation order of April 14, 1932 
(R. 9), will disclose error in the “conclusion” of the court. The 
deputy commissioner recited all the material facts necessary 
to bring into play the statutory obligation of the employer, 
including a finding that “there is no person entitled to com¬ 
pensation” which the court says was not found. The finding 
to this effect is in paragraph numbered “1” under the caption 
“Order.” The deputy commissioners under the Longshore¬ 
men’s Act are not required to be attorneys nor are their orders 


required to be expressed with all the niceties of legal language 
and in a technically perfect manner. It is sufficient if the 
essentials imposing liability upon the employer are to be found 
in the order. Neither the plaintiff below nor the court pointed 
to the absence of any essential element lacking in the order of 
April 14, 1932. aside from alleging the absence of a finding 
that there is no person entitled to compensation; but as above 
pointed out such finding actually was in the order, albeit not 
at the most appropriate place in the order. 

If the deputy commissioner did commit an error in the 
preparation of the form of the compensation order, such error 
could have been availed of by proceedings for judicial review 
under section 21 (b) of the Longshoremen's Act. instituted 
within the time prescribed by the statute. A mere error of 
form such as plaintiff below now alleges existed in the order of 
April 14, 1932. surely could not justify the court in wholly 
disregarding the clear statutory provision (section 21) and, 
under the aegis of some supposed but unidentified “broad 
principles of equity,” holding the said order “null and void" 
ab initio. 

The court erred in holding that the plaintiff's suit is not a 
suit against the United States (R. 17). 

It is expressly provided in section 44 (a) that the special 
fund therein established is “for the purpose of making pay¬ 
ments in accordance with the provisions of subsections (f) and 
(g) of section S of this Act” and it is only for such purpose 
that the appellants are authorized to make payments out of 
such fund. The United States stands in relation to the special 
fund as Trustee for the benefit of injured workmen whose cases 
come within the purview of those sections of the Act authoriz¬ 
ing disbursements from said fund. 

It was definitely held by this Honorable Court in the case 
of Haskins Bros. & Co. v. M or gentium, Secretary of the Treas¬ 
ury, et al., So F. (2d) 677. 66 App. D. C. 17S (1936), certiorari 
denied, 299 U. S. 5SS, that the courts cannot compel the “Sec¬ 
retary of the Treasury or Treasurer of the United States, in 
suit brought against them in their official capacities, to pay out 
money in the treasury in a manner contrary to that directed 
by Congress.” The case cited involved a suit in equity against 
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the Secretary of the Treasury, the Treasurer of the United 
States and the Comptroller General of the United States in 
their official capacities seeking to compel the return of process¬ 
ing taxes which had been collected from certain processors of 
cocoanut oil imported from the Philippines, which taxes had 
been deposited in the United States Treasury. The bill al¬ 
leged. among other things, that “the S26.000.000 fund had been 
deposited in the Treasury of the United States ‘as a trust 
fund’ and is ‘held by the defendant, William A. Julian, in his 
official capacity, and as such, also as trustee of said fund’.” 
The bill prayed that a certain section of the statute involved 
therein be declared unconstitutional, “and that the $26,000,000 
be declared a trust fund and be ordered by the court to be paid 
to appellant and others similarly situated.” In his able and 
learned opinion in that case Mr. Justice Groner, speaking for 
the court, said: 

We know of no power in this or any other court to 
compel the Secretary of the Treasury or the Treasurer 
of the United States, in a suit brought against them in 
their official capacities, to pay out money in the 
treasury in a manner contrary to that directed by Con¬ 
gress. We hold these general principles to be axio¬ 
matic: 

First, that an act of Congress is necessary for the 
withdrawal of money from the public treasury; 

Second, that no suit can be brought to enforce the 
making of an appropriation; 

Third, that the Secretary of the Treasury and the 
Treasurer are officers of the United States holding 
offices established by law; that their duties are to re¬ 
ceive and preserve the public money and not to dis¬ 
burse it except conformably to law; that as officers of 
the United States they have no right or estate in the 
public money or any other money in the treasury, 
whether earmarked as a special fund or as part of the 
general fund of the United States; that they are in ef¬ 
fect mandataries of a limited and defined commission; 

Fourth, that where an obligation is cast upon a 
principal and not upon his agent, a court cannot en- 
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force it against the agent as long as he is acting wholly 
as agent. 

In the instant case it is therefore of no consequence 
whether the act under which the tax was collected be 
constitutional or unconstitutional. The fact that the 
tax has been collected and deposited in the treasury 
by the collecting officials of the government renders 
the custodian of the fund impotent to withdraw the 
money and disburse it unless and until directed to do 
so by an act of Congress or until the United States 
shall submit to be sued to determine its disposition. 

It is equally of no consequence that the bill alleges 
that the fund belongs to appellant and others similarly 
situated. It is not in the hands of the officers but in 
the treasury, and though earmarked as a special or 
trust fund, has been mingled with the moneys of the 
United States. The purpose of the bill, therefore, is 
to coerce the United States, through their officers, to 
pay out money in the treasury as to which Congress 
has limited the power of withdrawal to the payment to 
the Philippine government. To permit this, would be 
to usurp the legislative function of appropriation, to 
substitute a court for the executive officers of the gov¬ 
ernment, and to supplant by an order of court the 
duty and obligations imposed upon them by their oaths 
of office. It is therefore of no moment whether the 
United States have the use of this money as they do 
the ordinary revenues of the government or whether 
the money represents a trust fund created by Congress 
and earmarked for a specific purpose. In either case it 
is money in the Treasury of the United States as to 
which the United States had and have the power of 

control and disposition. 

* # * * * 

To require, therefore, as the bill prays, that the 
Secretary of the Treasury and Treasurer pay over the 
money to appellant would be directly to coerce the 
United States. In other words, it would be an under¬ 
taking upon the part of the court to administer the af- 
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fairs of government, and this a court has no power to 
do. 

The United States are the only parties in responsi¬ 
bility and interest, and the law has made no provision 
for the substitution of other parties to represent them; 
nor for an inquisition into their affairs in their ab¬ 
sence: nor for a curator ad hoc nor guardian ad litem 
to answer for them. 

Nor could this court execute its decree if it made one 
1 in favor of appellant, because the subject matter of the 
suit—the money—is beyond the control of the court, 
f Italics supplied. 1 

I The case of Haskins Bros. d* Co. v. Morgenthau . supra, was 
held controlling in the recent case of Horner S. Cummings, At¬ 
torney General , etc. v. Hardee, Receiver, 102 F. (2d) 622, 70 
App. D. C. IS (1939) Cert. den. 59 S. Ct. 1033, decided Janu¬ 
ary 23, 1939. which involved a suit to recover proceeds of se¬ 
curities unlawfully pledged by the National City Bank of 
Washington to the Alien Property Custodian to secure de¬ 
posits of money of the United States. In this case this Court 
said: 

This is a suit to recover the proceeds of securities 
unlawfully pledged to the custodian to secure deposits 
of money of the United States. These proceeds are no 
longer in the hands of the custodian but have been cov¬ 
ered into the Treasury in accordance with the positive 
mandate of the Act and. since the United States have 
not consented to be sued except in accordance with 
Section .9 of the Act, ice know of no way in which a suit 
under the general equity jurisdiction of the court for 
their recovery can be maintained. Crone v. Sutherland, 
62 App. D. C. 16. 63 F. 2d S95. If this were a suit for 
mandamus against the Attorney General to require him 
to withdraw the funds from the Treasury and restore 
them to the bank, it would not be sustainable for the 
reason that Congress has not conferred authority on 
the Attorney General to withdraw them, for the asserted 
right to the use of money in the payment of the expenses 
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of administration is a far cry from the right to with¬ 
draw it in satisfaction of a judgment for a tortious con¬ 
version. Reeside v. Walker, 11 How. 272, 290 * * *. 
No principle is better established than that moneys in 
the Treasury can be withdrawn only by a Congressional 
appropriation. Referring to this in the Haskins Bros, 
case , supra , we said that the duties of the Secretary of 
the Treasury’ and the Treasurer are to receive and pre¬ 
serve the public money and not to disburse it except 
conformably to law. that as officers of the United States 
they have no right or estate in the public money whether 
earmarked as a special fund or as part of the general 
fund; that they are in effect mandataries of a limited 
and defined commission. In that case, as in this, it was 
alleged that the earmarked fund in the Treasury was 
money belonging to the claimant, but in that case, as in 
this, it was in the Treasury and not in the hands of the 
officer who it teas claimed had illegally exacted it. We 
answered this by saying that to require its withdrawal 
from the Treasury would be to usurp the legislative 
function of appropriation and that this could not be 
done. 

Nor can the suit be maintained against the Attorney 
General, either personally or in his official capacity, on a 
showing that a predecessor in office had illegally col¬ 
lected the money and placed it in the Treasury. The 
Attorney General is not shown to have done anything 
in his personal capacity in relation to the matters out 
of which this suit arose. The events all occurred in the 
administration of a predecessor. The Attorney General 
did not receive the fund in the first instance, and in 
this view he cannot be charged personally in an action 
for money had and received. Smietanka v. Indiana 
S. Co., 257 U. S. 1 * * *. Nor has he now posses¬ 
sion of the fund, and so cannot be sued in his official 
capacity in a possessory action. Haskins Bros. Co. v. 
Morgenthau, supra , at p. 6S3; and since under the. pro¬ 
visions of the Trading With the Enemy Act he has no 
authority to withdraw the fund except for specified pur- 
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poses named in the Act and there is no other law per¬ 
mitting its withdrawal, he cannot be sued at all, for 
such a suit is in effect a suit against the United States. 
Haskins Bros. Co. v. Morgenthau, supra. [Italics 
supplied.] 

In the present case the United States Employees’ Compen¬ 
sation Commission and the custodian of the fund, namely, the 
Treasurer of the United States, administer and keep such fund 
! for the United States as Trustee, and in its capacity as Trustee 
it is not subject to suit except by statutory authority specifi¬ 
cally authorizing the bringing of suit, and therefore, there 
being no such statutory authority, the lower court was without 
jurisdiction to order the appellants to make the refund. It is 
familiar doctrine that the United States cannot be sued with¬ 
out its consent and that it may prescribe the conditions under 
which it will be sued. See The United States v. Nugent, 100 F. 
(2d) 215 (C. C. A. 6) and also Cummings, Attorney General, v. 
Deutsche Bank und Disconto-Gesellschaft, 300 U. S. 115, hold¬ 
ing that suit in equity to recover property originally seized by 
i the Alien Property Custodian and withheld by defendants was 
in substance a suit against the United States. 

CONCLUSION 

To summarize the foregoing argument and to narrate briefly 
the appellants’ position we state that the lower court lacked 
jurisdiction to take any action in this case for the reason (a) 
that the bill which sought review of a compensation order filed 
by the deputy commissioner for the Second Compensation 
District was not filed within the time limit of thirtv davs fixed 
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in section 21 of the Longshoremen’s Act, and (b) that the suit 
in the present case was not instituted in the United States 
district court for the district in which the injury occurred, as 
required by section 21 (b) of the Longshoremen’s Act. The 
injury occurred in the Port of New York and this suit (if it be 
' maintainable at all) should have been instituted in the Federal 
district court for the judicial district in which that port is 
i located. Both grounds for opposing jurisdiction are valid, and 
! it was therefore error for the lower court to assume jurisdiction 
in this case. 
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We have shown that the compensation order filed by the 
deputy commissioner on April 14, 1932, was in accordance 
with law. We have met the merits of the case by showing 
that there is a wealth of judicial precedent to support the 
action of the deputy commissioner; that the New York judicial 
precedents applicable to parallel sections in the New York 
workmen’s compensation law should have been applied by the 
lower court, and that the decision in the case of Federal 
Mutual Liability Insurance Company v. Locke, deputy com¬ 
missioner, 60 F. (2d) 895 (C. C. A. 2, 1932), is simply not 
good law”, being founded upon an insufficient and incorrect 
analysis and comparison of the two workmen’s compensation 
laws concerned. 

The payment in this case, as the record discloses, was made 
voluntarily. There was no compulsion upon the employer by 
judicial process or otherwise to require the employer to pay the 
sum, and the employer, had it wished to do as the employer 
did in the case of Federal Mutual Liability Insurance Com¬ 
pany v. Locke, deputy commissioner, could have preserved such 
rights as it deemed that it had, merely by following the same 
procedure as was followed in the other case, namely, by insti¬ 
tuting proceedings for judicial review of the compensation 
order within the time allowed by the statute (which had not 
yet expired when the payment was made). The bill of com¬ 
plaint and the conclusions of law referred to drastic penalties, 
but at no place in the bill of complaint or in the record is there 
even any suggestion that a penalty was threatened for failure 
to pay the SI,000. Moreover, there was no possibility of any 
penalty accruing, as the so-called penalty provisions obviously 
apply only to payments due compensation beneficiaries. The 
contention that section 14 (f) imposes a penalty ignores the 
plain language of that provision which makes the obligation 
thereunder one to pay additional compensation. Section 44 
of the Longshoremen’s Act provides no penalty for delay in 
payment. 

The appellants believe that the court below has committed 
an error in this case of the gravest implication. It has applied 
retrospectively a decision to a closed case and has changed 
the result in that case. In all of our research we have found 
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bo valid principle of law. nor any authority by judicial pro¬ 
nouncement. for such application of a court decision. Our 
research, on the other hand, discloses that court decisions 
are intended to operate prospectively, if a new principle of 
law or interpretation of statute is announced., and that a court 
decision changing a former interpretation of a statute does 
not revivify past closed cases. 

We have pointed to some obvious errors in the findings 
of fact and conclusions of law as warranting reversal of the 
lower court: namely, that there is no basis for the court to con¬ 
clude that there was either a mistake of fact or mistake of 
law and fact in this case. No material point of fact is shown 
to be in dispute, and so far as mistake of law is concerned, 
it does not appear what that mistake could be or who made 
it. If there is any mistake of law in this case, it would appear 
that such mistake was on the part of the appellee in not 
relying upon the statute to seek judicial review within the 
time before the compensation order had become final. We 
also believe that the lower court erred in not stating the 
‘“broad principles of equity” which it referred to and relied 
upon in its conclusions of law. 

Finally, it is pointed out that the court erred in “conclud¬ 
ing” as a matter of law that the deputy commissioner did 
not in fact make any determination that there was no person 
entitled to compensation for the death of Jacob Durr. 
Whether or not such a finding was made by the deputy com¬ 
missioner is in itself a fact which should have been recited, 
if it was to be at all referred to. in the findings of fact of the 
court. However, the recital (or allegation) of the absence 
of such a finding of fact by the deputy commissioner is con¬ 
tained in the court ’s conclusions of law. The court will imme¬ 
diately note that the findings of fact and conclusions of law 
contain the same anomaly, only in reverse situation, as was 
pointed out with respect to the order of the deputy commis¬ 
sioner. It was mentioned above that the deputy commissioner 
in the so-called ‘“Order” paragraph in the compensation order 
of April 14, 1932. included the fact statement that “there is 
no person entitled to compensation.” In the findings of fact 
and conclusions of law of the court, if the court intended to 
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find as a fact that there was no finding of fact by the deputy 
commissioner as to the fact above quoted, the court should 
have included it under its findings of fact, but anomalously 
the court placed it under the conclusions of law, where it is 
just as inappropriately placed as the statement in the compen¬ 
sation order as above quoted. 

The suit in this case was a suit against the United States. 
It was not authorized by section 44 of the Longshoremen’s 
Act, nor is there any statutory authority elsewhere giving rise 
to jurisdiction in the lower court to hear and determine this 
case. There is no provision in section 44 of the Longshore¬ 
men’s Act under which the plaintiff could require the defend¬ 
ant to refund the $1,000 payment made in this case. 

In view of the foregoing, the appellants submit that the 
lower court erred in the respects referred to and therefore pray 
that the judgment of the lower court be reversed with costs 
and with directions to the court to vacate the order for sum¬ 
mary judgment filed July 19, 1939, and to enter in lieu thereof 
an order dismissing the complaint. 

David A. Pine, 

United States Attorney. 

J. W. Fihelly, 

Assistant United States Attorney. 

Z. Lewis Dalby, 

Chief Counsel, 

United States Employees’ Compensation Com¬ 
mission, 

W. E. Boote, 
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STATEMENT OF THE CASE. 

The Court’s attention is called to the Stipulation as 
to the Evidence (R. 12) wherein it may be seen that 
this case was tried upon an agreement that all of the 
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facts alleged in the Complaint and Answers to the same 
'are conceded to be true, in addition to which it was 
stipulated that decedent's widow compromised her 
claim against the third party within approximately 
two months after the date of the death, and that imme¬ 
diate and continuous requests were made by the appel¬ 
lee to the Commissioners that the sum in controversy 
be returned to the appellee. Therefore, the Findings 
of Fact of the Trial Justice are not open to controversy 
because such findings merely recite the agreed facts, in 
addition to which said Findings of Fact state the oral 
agreement of the appellants in open Court, that the ap¬ 
pellants voluntarily waive any defense on the ground 
of laches. It was on these very same Facts, concerning 
which there has never been any dispute, that Mr. Jus- 
1 tice Bailey refused to dismiss the bill and Mr. Justice 
Luhring granted a summary judgment in favor of the 
appellee. 

SUMMARY OF ARGUMENT. 

Appellants have waived all defense on the ground of 
laches. 

The sum of $1,000 was paid by the appellees into the 
special fund under protest and involuntarily, and un¬ 
der circumstances leaving it without remedy except 
by way of this suit, the Compensation Act providing 
for reviews of orders but not providing for the com¬ 
pulsory repayment of money, the original payment of 
which could not be stayed. 

The only two Federal Courts construing the Federal 
Act are this Honorable Court and the United States 
Circuit Court of Appeals, Second Circuit, which have 
held that money so paid under similar circumstances 
must be refunded. 
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The decisions of the State of New York under the 
New York Act are not applicable to this case because 
the New York Act is different from the Federal Act. 

Under the broad principles of equity and the law of 
unjust enrichment the money in question should be re¬ 
turned to the appellee, its rightful owner. 

This is not a suit against the United States, the 
money not having been mingled with money of the 
United States Government but being administered 
solely by the Compensation Commission. 

ARGUMENT. 

Jurisdiction. 

To sustain their contention that the Trial Court had 
no jurisdiction in this matter, the appellants argue that 
over six and one-half years elapsed before suit was 
filed, whereas they claim there shoulddbeen an appeal 
taken from the compensation order within thirty days. 

As to the first of these contentions the appellants in 
open Court announced that they voluntarily waive any 
defense on the ground of laches (R. 15) and we do not 
believe that it is the intention of the appellants to go 
back on this agreement, which undoubtedlv was made 
because the appellants expressly stipulated that imme¬ 
diate and continuous requests were made by the appel¬ 
lee for the return of the sum in question (R. 12) and 
because appellants by their stipulation agreed that the 
allegations of paragraph eight of the Bill (R. 2), de¬ 
tailing the efforts made by the appellees to recover the 
money, are true. 

Therefore, the only contention of the appellants as 
to the question of jurisdiction is that the appellee failed 
to seek a review of the compensation order within 
thirty days after it was granted, which failure appel- 
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lants claim now bars the appellee from its equitable 
right to recover the money wrongfully withheld from 
it. Appellants cite numerous cases which they rely 
upon to show that appellee’s right was of a statutory 
origin and definition and therefore limited and re¬ 
stricted by the provisions of the Statute itself. We 
1 have no fault to find with these decisions because in 
those cases a review of the Findings of Fact and Award 
was necessary and proper. In the Court below, and 
1 again here, appellants continue to labor under the im¬ 
pression that the Bill of Complaint seeks to set aside 
1 the compensation order. The Bill does not ask that the 
order be reviewed or set aside. It is simply a Bill in 
! the nature of an action to recover money had and re¬ 
ceived and wrongfully detained. In the case of Chap¬ 
man and Carter, etc., v. Griffith-Consumers Company. 
Xo. 7167, decided by this Honorable Court October 9th, 
1939, it was contended by the appellants in that case 
with respect to the return of a similar $1,000 into the 
special fund that ‘‘There is no machinery in the Act 
providing for reimbursement to them,” but this Hon¬ 
orable Court held: 

“We cannot agree with this contention. While 
the Act requires payment into the Treasury, this 
sum does not go into the general fund as money of 
the United States. The Treasurer of the United 
States is the custodian of the fund, and all moneys 
and securities therein are held in trust bv him and 
are not money or property of the United States. 
Sncli fund is administered by the Commission. 
The Comptroller General of the United States au¬ 
dits the account for this fund, but the Commis¬ 
sion's action in making payments from it is final 
and not subject to review. Therefore, there is 
nothing in the Act repugnant to the right of the 
Deputy Commissioner to rescind an erroneous de- 
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termination and to refund a premature payment. 
* * * In the event that, subsequent to the payment 
into the fund, it should be determined there were 
persons entitled to be paid compensation, the 
money could be returned to the employer.” 

Moreover, there was no necessity whatever in this 
case for asking that the order be reviewed because the 
order which the Deputy Commissioner made was not 
legal but was void ab initio and did not have to be com¬ 
plied with by the appellee, for the reason that the ap¬ 
pellee was obliged to pay the $1,000 into the fund only 
in the event that the Deputy Commissioner determined 
that there was no person entitled to compensation, 
which he never did. The only determination that the 
Deputy Commissioner made was “that there is no de¬ 
ficiency compensation payable” (R. 9). Until he made 
a determination that no person was entitled to compen¬ 
sation, by the terms of the Act itself, nothing was due 
by the appellee. The Act itself specifies the condition 
under which the money was payable and that condition 
has never existed. The action of the Deputy Commis¬ 
sioner was therefore beyond the jurisdiction of the 
Compensation Act and outside the scope of his au- 
thoritv. 

Counsel for appellants would have this Court believe 
that an order or an award of the Deputy Commissioner 
does not have to be based upon his Findings of Fact in 
cases where Findings of Fact are necessary. We can¬ 
not agree with this. In the Findings of Fact which the 
Deputy Commissioner made in this case he found that 
there was a widow. He knew that before he could order 
the $1,000 paid into the fund the Act required him to 
determine that on the day of the death there was no 
surviving widow. It was impossible for him to make 
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any such finding, so, on his mere determination that 
there was no deficiency compensation payable, he 
rested his order that there was no person entitled to 
compensation. His Findings of Fact did not warrant 
or sustain his order because he failed to find the very 
thine; and the onlv thing which under the Act it was 
necessary for him to determine before he could issue 
such an order, that is that there was no person entitled 
to compensation at the time of the death. 

How would it have been possible for the appellee to 
have asked a Court to review a determination of fact 
that at the time of the injury there was no person en¬ 
titled to compensation when the Deputy Commissioner 
made no such determination and could not possibly 
have made such a determination because there actually 
was a surviving widow. In his finding he himself stated 
that there was a widow. 

In Crowell v. Benson. 2S5 I T . S. 22, 49; 52 S. Ct. 285; 
76 L. Ed. 598, the Court quoted M nr ray’s Lessee v. Ho¬ 
boken Land and Improvement Co., 18 How. 272, 284 as 
follows: 

‘‘To avoid misconstruction upon so grave a sub¬ 
ject, we think it proper to state that we do not con¬ 
sider Congress can either withdraw from judicial 
cognizance any matter which, from its nature, is 
the subject of a suit at the common law, or in 
equity, or admiralty: nor, on the other hand, can 
it bring under the judicial power a matter which, 
from its nature, is not a subject for judicial deter¬ 
mination. ” 

Tt therefore appears that Congress not only by the 
Statute did not but probably could not take away the 
appellee's right to seek through the channels of the 
Court below a return of money which in all fairness 
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and justice should be returned to it. The appellee has 
a constitutional right in a case, where like here, its 
money has been confiscated, to seek a redress of such 
an obvious wrong;. A statement to this effect appears 
in Crowell v. Benson, supra, where it was said (page 
60 ): 

“In cases brought to enforce constitutional 
rights, the judicial power of the United States nec¬ 
essarily extends to the independent determination 
of all questions, both of fact and law, necessary to 
the performance of that supreme function.” 

In the case of Central Stock Yards Co. v. Louisville 
and N. B. Co., 112 Fed. 823, quoted by appellants, the 
Court referred to and quoted from the opinion in TJaij- 
craft v. U. S., 22 Wall. 98, 22 L. Ed. 738, and it is quite 
interesting to note that in that case the Supreme Court 
of the United States called attention to the fact that 
“This same statute which authorized the capture gave 
a right to certain persons to demand and receive a res¬ 
toration of their property taken.” In that case the 
plaintiff neglected to avail himself of the remedy pro¬ 
vided, hut in the present case the Longshoremen’s Act 
provides no method by which the appellee can recap¬ 
ture money wrongfully paid into the Trust Fund, so 
that appellee must rely upon its constitutional rights, 
as expressed in Crowell v. Benson, supra. 

Moreover, to have taken an appeal would not have 
accomplished the purpose, for it will be noticed that the 
payment of $1,000 was, under the Act, “as compensa¬ 
tion for the death of an employee” and that the Act 
provides that “the payment of the amounts required 
by an award shall not he stayed pending final deci¬ 
sion,” etc. The Courts in this jurisdiction and else¬ 
where have consistently refused to stay payments 
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under an award. It was, therefore, absolutely neces¬ 
sary that the appellee at once pay the $1,000, whether 
or not appellee appealed. There would have been se¬ 
vere penalties under the Act had appellee not done so 
(Section 14 (f); Section 17; Section 27 (b)). After 
making: the payment had the appellee sought a review 
of the order by the Courts it would have served no pur¬ 
pose and would not and could not have secured the re¬ 
turn to the appellee of the $1,000, which had been paid 
over to the Treasurer of the United States as Trustee, 
under circumstances preventing; any return of the 
money except upon order of the Commissioners, who 
would have to have been sued for that very purpose, 
which we are now doing;. It is noted that in their an¬ 
swer the appellant Commissioners themselves do not 
demonstrate that any bona fide order was ever made. 
They do make the order a part of their answer, but a 
brief glance at the order will show that the Deputy 
Commissioner studiously avoided making an untruth¬ 
ful and incorrect determination that at the time of the 
death there was no widow entitled to compensation be¬ 
cause he knew and stated that she actually did exist. 
As a matter of fact the Deputy Commissioner is in per¬ 
fect agreement with the appellee that the $1,000 should 
be returned to it and has strongly in writing repeatedly 
recommended that this action be taken. (R. 3) 

The situation therefore at the present time is that 
the Treasurer of the United States has in a trust fund 
money not rightfully belonging there but belonging to 
the appellee, which in all good consciousness and equity 
should be returned to it, but can only be returned to it 
bv having the Commissioners requisition the same 
from the Trustee. See Swift and Courtney and 
Beecher Co. v. United States. Ill IT. S. 22: 28 Law. Ed., 
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341. Certainly it cannot be said that anyone would be 
harmed or the rights of anyone adversely affected by 
the return of the money because our last information is 
that the total amount now in the Trust Fund is abun¬ 
dantly amply sufficient for all purposes of the Trust. 

By the terms and spirit of the Statute, and most cer¬ 
tainly by the contention of the Compensation Commis¬ 
sion and the interpretation of the Courts, payments of 
compensation cannot be and never are stayed unless it 
can be shown that irreparable damage wdll be occa¬ 
sioned by the payment. The purpose in this is to see to 
it that compensation is promptly paid and not withheld 
from needy persons because of long delayed litigation. 
The argument has always been that this procedure does 
not affect the constitutional rights of the employer be¬ 
cause after they have paid compensation, should it af¬ 
terwards be determined that such compensation was 
not due, the employer can file a suit and recover the 
sums so erroneously paid. The appellee in this case 
has errroneouslv made a payment into the Trust Fund 
and if in other compensation cases private individuals 
are obliged to refund payments made in error it is all 
the more reasonable, proper and necessary that the 
Treasurer of the United States himself, as Trustee 
under the Fund created by Section 44 of the Act, should 
likewise make repayment. If repayments of this kind 
are not to be had, then it is obvious that that portion 
of the Act denying the staying of compensation pay¬ 
ments is indeed unconstitutional. 

Appellants have cited several cases to the effect that 
a review of a compensation order under the Longshore¬ 
men ’s Act can be had only where the injury has oc¬ 
curred within the judicial district of that Court. This 
contention is probably correct, but again we point out 
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'that tin* prayers of the Bill of Complaint in this case 
are not for a review of a compensation award. As a 
'matter of fact. Section 21 (b) of the Act provides no 
method whereby the appellee could obtain a refund of 
the monev wrongfullv held in the trust fund but onlv 
provides for a review of a compensation order, so that 
whether or not appellee had asked for such a review 
there would still be a necessity for this suit, because the 
$1,000 in either event would necessarily have had to 
have been paid into the fund and its recovery could be 
enforced in no way other than the present method, the 
review Court being limited under the Statute to merely 
a review and being not authorized under the Statute to 
enforce repayment. 

Payment by Appellee not in Accordance with Law. 

The appellants contend that the action of the Deputy 
Commissioner in ordering that the $1,000 be paid into 
the fund was in conformity with similar provisions of 
the New York Workmen's Compensation Law, under 
which particular Statute the New York Courts had 
decided that under similar circumstances said amount 
in certain cases is properly payable into such a fund. 
And counsel for appellants say that the New York 
statute and the Federal Statute are exactly alike, 
except in minor unimportant details, and that the 
United States Circuit Court of Appeals was all 
wrong in deciding otherwise in the case of Federal 
Mutual Liability Insurance Co. v. Locke, 00 Fed. (2d) 
895, upon which decision the appellee partly rests its 
case. This is a most unusual contention on the part 
of the appellants because the United States Circuit 
Court of Appeals in that case, commonly known as the 
Deveau case, was particular to point out the difference 
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between the two Statutes and held that under the par¬ 
ticular provisions of the Federal Statute the sum of 
$1,000 was not payable into the special fund under cir¬ 
cumstances like in the present case. Because of its ap¬ 
plicability and importance the whole of the opinion in 
the Deveau case is here quoted: 

This appeal is from a decree of the District 
Court dismissing the bill of complaint in a suit 
brought to review a decision of the deputy com¬ 
missioner of the United States Employees’ Com¬ 
pensation Commission who had made a compen¬ 
sation order directing payment of $1000 to the 
Treasurer of the United States pursuant to section 
44 (c) (1) of the Longshoremen’s and Harbor 
Workers’ Compensation Act, 33 USCA sec. 944 

(c) (1). 

On November 9, 1927, Marcel Deveau received 
fatal injuries while in the employ of Russell Dry 
Docks, Inc. He was survived by his widow, Gertie 
Deveau, who was dependent upon him for support. 
His employer was insured as to workmen’s com¬ 
pensation by the complainant Federal Mutual Li¬ 
ability Insurance Company, termed in the statute 
the “carrier.” 

The widow filed with the deputy commissioner 
notice of an election to pursue her remedy against 
Cornell Steamboat Company, the third party 
which had caused Deveau's death. She recovered 
a judgment against Cornell Steamboat Company 
that was some $3,600 in excess of the maximum 
amount she could have obtained under the act. 
After this judgment was paid, the deputy com¬ 
missioner made an order under date of September 
16, 1929, providing that the employer and its car¬ 
rier pay to the Treasurer of the United States 
$1,000, on the ground that no persons were entitled 
to compensation under the act and that in such a 
case that sum was so payable under section 44. It 
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is the validity of this order that is now before us. 

Section 44 of the act (33 USCA sec. 944) estab¬ 
lished in the Treasury a special fund for the pur¬ 
pose of making payments under section 8 (f) and 
(g), of the act (33 USCA sec. 908 (f, g)), in certain 
specified cases. This fund was to be made up of 
fines and penalties collected under the act and the 
items of $1,000 which each employer must pay 
under section 44 (c) (1) “as compensation for the 
death of an employee * * * where the deputy com¬ 
missioner determines that there is no person en¬ 
titled under this chapter to compensation for such 
death.” In the present case the deputy commis¬ 
sioner made such a finding, though Deveau left a 
widow who was entitled to compensation when his 
death occurred. Was the finding that there was no 
person entitled to compensation justified under a 
fair reading of the statute? 

The finding was made on the theorv that after 
the judgment against Cornell Steamboat Company 
was paid there was then no person entitled to com¬ 
pensation. Vet it seems clear that the words of 
section 44 (c) (1) requiring the payment of $1,000 
into the special fund where the deputy commis¬ 
sioner determines “that there is no person en¬ 
titled * * # to compensation” for the death of 
the employee relate only to cases where there is 
no such person when death occurs and when “ques¬ 
tions of dependency” are determined under sec¬ 
tion 9 (f) of the act (33 USCA sec. 909 (f)). 

Section 33 of the act (33 USCA sec. 933) deals 
with cases where compensation is payable under 
the act and persons other than the employer are 
liable for the disability or death of an employee: 

(1) Where the person entitled to compensation 
elects to receive it instead of suing the third 
person. Section 33 (a), 33 USCA sec. 933 (a). 

(2) Where the person entitled to compensation 
elects to sue the third person. Section 33 (a). 
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(3) Where no person is entitled to compensa¬ 
tion and $1,000 is payable into the special fund 
established by section 44 of the act as com¬ 
pensation for death of an employee. 

Every case where a third person is affected by 
the provisions of the act seems to fall into one of 
the above categories. In (1) where compensation 
is payable to a dependent, and in (3), where it is 
payable into the special fund, the statute expressly 
makes the payment operate as an assignment to 
the employer of the right to recover damages from 
the third party. If in either case the employer re¬ 
covers more than the amount paid out under the 
Compensation Act to the dependent, or to the spe¬ 
cial fund, he must distribute the excess, after re¬ 
couping his expenses, to the dependent or to the 
legal representative of the deceased, as the case 
may be. This shows that the provisions which 
make the payments operate as assignments to the 
employer are protective provisions to enable him 
so far as possible to transfer his liability for com¬ 
pensation to the person at fault for the injury. 
When section 44 (c) (1) required employers to pay 
$1,000 into the special fund in cases where there 
was “no person entitled * * * to compensation,” it 
could hardly have referred to a dependent who was 
entitled to compensation had she chosen to take 
it, but had received full satisfaction from a third 
person. To regard the widow of Deveau as a per¬ 
son not “entitled to compensation” merely be¬ 
cause she had been paid her damages is to disre¬ 
gard the assignment provisions of section 33 (c) 
of the act (33 USCA sec. 933 (c)) and to give the 
employer no benefit from them. After Mrs. De¬ 
veau had collected her judgment, no claim re¬ 
mained against Cornell Steamboat Company for 
the assignment to operate upon. The satisfaction 
extinguished any claim against Cornell, and there 
was no basis for imposing a lien, because of the 


assignment provisions of section 33 (e), against 
any proceeds passing to Mrs. Deveau. Under sec¬ 
tion 33 (c) she had been given an election whether 
to recover compensation from the employer or to 
“recover damages’* against the third person. It 
could never have been intended to reduce these 
damages by a compulsory contribution to the spe¬ 
cial fund. 

It is to be observed that section 33 (c) confers 
upon an employer who pays $1,000 into the fund 
nothing more than the right of the legal represen¬ 
tative of the deceased to recover damages against 
the third party. It is not like section 20 of the 
New York 'Workmen's Compensation Act (Con¬ 
sol. Laws, c. 67), where the employer is given a 
right to recover from the third person the amount 
of his payment into a fund in the hands of the 
state treasurer “in addition to any cause of action 
by the legal representatives of the deceased.” 
There he can pass on this liability to the ultimate 
tort-feasor as a separate item. Here he can re¬ 
cover it, if at all, out of the cause of action of the 
legal representative of the deceased to which he 
is subrogated. In the case at bar that cause of 
action has been extinguished. 

Section 44 (c) (1) should be interpreted as re¬ 
quiring payment of $1,000 into the special fund 
only in case there is “no person entitled * * * to 
compensation” at the time when dependency is 
determined—that is, at the time of the injury. 
This gives the words a reasonable meaning and 
makes the assignment effective. It may be said 
that, if the deceased had left a relative who could 
not obtain compensation as a dependent, but could 
bring an action to recover damages under Lord 
Campbell’s Act, the employer would be no better 
off than under the ruling of the court below. But 
this is not so. In such circumstances, there would 
certainly be “no person entitled * * * to compensa¬ 
tion” under the act, so that the employer would 
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clearly be subrogated to the cause of action against 
the third person and given a right to recoup him¬ 
self from any recovery for the $1,000 paid into the 
special fund, or would have a lien on the proceeds. 

There is another difficulty involved in the inter¬ 
pretation of section 44 (c) (1) by the court below. 
Under section 33 (f) of the act (33 USCA sec. 
033 (f)) a dependent who elects to recover damages 
against a third person and recovers less than the 
amount determined to be due as compensation may 
compel the employer to pay the difference. Ac¬ 
cordingly, if the dependent here had recovered 
from Cornel! Steamboat Company $10 less than 
the amount of compensation payable under the act, 
the employer would only have to pay $10. But, 
when she has recovered more than the amount 
allowable as compensation, the employer has to 
pay $1,000 into the special fund upon the theory 
that there is “no person entitled * " * to compen¬ 
sation” within the meaning of section 44 (c) (1). 
Such results are grotesque. 

It is argued that, because the act is largely 
founded on the New York 'Workmen's Compensa¬ 
tion Law, we should treat decisions of the New 
York courts construing that law as authoritative 
where the provisions of the Longshoremen's act 
are similar. The New York Court of Appeals has 
sanctioned payments to the state treasurer under 
section 15 (9) of the New York Law in situations 
like the one here, and has treated the case of a sole 
dependent who had lost the right to compensation 
as one in which there were “no persons entitled 
to compensation.” Matter of State Treasurer v. 
West Side Trucking Co., 233 N. Y. 202, 135 N. E. 
244; Matter of State Treasurer v. Niagara Falls 
Power Co., 241 N. Y. 521, 150 N. E. 538; Matter 
of Chrvstal v. United States Trucking Corp., 250 
N. Y. 560, 166 N. E. 326; Phoenix Indemnity Co. v. 
Staten Island K. T. Rv. Co., 251 N. Y. 127, 167 
N. E. 194, affirmed by U. S. Supreme Court, 281 
U. S. 98, 50 S. Ct. 242, 74 L. Ed. 726. 
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The New York act originally contained no pro¬ 
visions whereby an employer who had paid money 
into the state treasury toward its special fund 
could recoup his loss from a third party through 
subrogation or otherwise. The payment was con¬ 
strued by the state courts as a contribution im¬ 
posed by statute in cases where compensation was 
not actually awarded to a dependent. In 1922 
section 29 of the act was amended (Laws 1922, c. 
61.3, Consol. Laws, c. 67) so as to give the employer 
who had contributed to the fund the right to re¬ 
cover from a tort-feasor the amount of his pay¬ 
ment and also the right to prosecute for his own 
benefit any cause of action belonging to the legal 
representative of the deceased. Assuming that we 
should follow the decisions of the New York courts 
as to the Compensation Law in matters where the 
acts are substantially alike, we cannot regard the 
provisions of section 44 (c) (1) when taken in con¬ 
nection with section 33 (c), as parallel to those of 
the state act. Before the amendment of section 29 
of the New York Law, the employer who paid into 
the special fund paid it for good and all. Pro 
tanto he was not protected by any right to recover 
over, but must irrevocablv lose the amount of his 
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contribution. This is different from the federal 
act which allows recovery against the third party, 
by subrogation, of any sums paid into the special 
fund where there is “no person entitled * # * 

to compensation.” After the amendment of 1922, 
section 29 gave the employer a remedy over 
against a third party for any sum paid to the spe¬ 
cial fund, not merely an assignment or right of 
subrogation as in the federal act. As amended, it 
protected the employer in all cases unless the third 
party was insolvent. 

The construction of the Longshoremen’s Act 
adopted by the court below prevents the employer 
from recouping himself wherever a dependent has 
satisfied his claim against a third party, though in 
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such cases the cause of action to which the em¬ 
ployer is supposed to be subrogated under section 
33 (c) is extinguished and no separate cause of ac¬ 
tion to recover the amount contributed to the spe¬ 
cial fund is given by the act. Such a construction, 
though more or less consistent with section 29 of 
the state act, where originally there was no recov¬ 
ery against a third party, and afterwards a sepa¬ 
rate recovery was given, defeats the purpose of 
section 33 (c) of the Longshoremen’s Act. We 
think this a persuasive reason for holding that the 
construction of section 44 (e) (1) by the court be¬ 
low is incorrect. 

The decree is reversed, and the cause remanded, 
with directions to grant the injunctive relief 
prayed for in the bill. 

The Congress of the United States simply did not 
see fit to adopt the New York Statute in toto because 
Congress felt that the rights of all parties should be 
amply protected and that in any case where there was 
a third party wrongdoer and where the employer was 
obliged to pay compensation of any kind, even into the 
special fund, the employer should be subrogated over 
to the rights of the employee against such third party 
wrongdoer, which would put the burden of the loss 
upon the person justly liable for the same. In the 
above mentioned case of Chapman and Carter , etc., v. 
Griffith-Consumcrs Co., decided by this Honorable 
Court on October 9th, 1939, this Honorable Court rec¬ 
ognized this fact and said: 

“Should the condition arise for the return of 
the special compensation payment of $1,000, of 
course, the assignment created under Section 933 
(c) would be nullified. In this manner all persons 
would be fully protected in their rights under the 
Act.” 
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1 Counsel for appellants quote certain sections from 
the New York Act and from the Federal Act and claim 
that they are substantially the same, but we are un¬ 
able to see any similarity and it does not appear that 
counsel for the appellants have fully quoted the perti¬ 
nent sections of the Federal Act. In anv event, it is 
quite apparent that they are unable to show the two 

Acts to be identical. Were thev identical it is freelv 

* *> 

admitted that the decisions of the New York Courts 
under the New York Act might be somewhat control¬ 
ling in construing the Federal Act, and with respect to 
certain provisions of the two Acts which were at the 
time similar, we believe that the Federal Courts have 
largely followed the decisions of the New York Courts. 
But it is absurd to state that where the provisions are 
different and distinct the Federal Courts should folio a 
the decisions of the New York Courts, which latter 
Courts undoubtedly would have decided otherwise had 
the New York Statute been the same as the Federal 
Statute. 

None of the decisions of the New York State Courts 
nor of any Federal Court construing the New York 
Act are applicable to the present case. For instance, 
counsel for appellants refer especially to the case of 
Employers’ Liability Assurance Corp. v. Monahan. 91 
P’ed. (2d) 130. For some reason counsel for appellants 
do not quote from this case, although they say it should 
be given exceptional weight. Now this Monahan case, 
like the other cases relied upon by the appellants, is 
nothing like the present case. In the Monahan case the 
Deputy Commissioner determined that there was no 
person entitled to compensation for death, whereas in 
the present case the Deputy Commissioner made no 
such determination upon which to base his order, but 


19 


only determined that there was no deficiency compen¬ 
sation payable. In the Monahan case there was no suit 
against any third party wrongdoer, and in fact there 
does not appear to have been any such party, but the 
widow simply let the limitation of the Act expire with¬ 
out filing any claim. In the present case there was a 
claim against a third party wrongdoer and within two 
months from the date of the death (R. 12) the widow 
had collected a considerable amount more than she 
could have received under the Compensation Act, for 
which reason there was no necessity for her to make 
any compensation claim to protect her rights because 
she had already received her money and the purposes 
of the Statute had been accomplished. Furthermore, 
in the Monahan case the Court itself distinguished the 
Dct'cau case, although it said that it was unfortunate 
that it was obliged to do so, the unfortunate part of it 
being that the two Statutes were different. It should 
be remembered that the Drveau case was decided in 
the same district where the injury in the present case 
occurred and where the Deputy Commissioner issued 
his void and illegal order, so that the decision of that 
particular Court, rather than of some other Court, 
should be followed. 

It should hardly seem to be necessary to reply fur¬ 
ther to the contentions which the appellants make 
with respect to the New York Act, but we cannot re¬ 
frain from noticing the contention of appellants that 
under the New York Law the right to compensation is 
not a vested right. In the first place, the present case 
is not under the New York Law. In the second place, 
common sense and a reading of the Federal Statute 
will show that in the present case the right was vested. 
An employee died while working in the course of his 
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employment. The employee left a widow who, under 
the Act, was entitled to compensation as a dependent. 
Section 9 (f) of the Federal Act provides that “All 
questions of dependency shall be determined as of the 
time of the injury.” No controvertion was filed by the 
employer and it stood ready to pay the widow the 
amount provided for in the Act and to receive its auto¬ 
matic assignment from her against the third party 
wrongdoer, in which event it would have been put to 
no loss whatsoever. Of course, if the widow elected to 
herself pursue her claim against the third party 
wrongdoer and if she collected an amount equal to or 
in excess of what she could have obtained under the 
Compensation Act, then the purpose of Cogress would 
be fulfilled because Cogress did not deliberately set 
about to penalize employers but only sought to see to 
it that where an injury occurred which was not fully 
compensated for by the wrongdoer, then the industry 
itself should bear the burden. Section 14 (a) of the 
Federal Act provides that “Compensation under this 
Act shall be paid periodically, promptly and directly 
to the person entitled thereto, without an award, ex¬ 
cept where liability to pay compensation is contro¬ 
verted by the employer.” In the vast majority of cases 
there is no award or controvertion, and compensation 
is promptly paid within the two weeks provided by the 
Act. In the present case there was no controvertion 
and no claim for the simple reason that the widow 
knew* that she could get more money out of the third 
party w’rongdoer and she immediately filed her elec¬ 
tion to proceed in that w’ay and within tw’o months 
time had received $4,000 more than she w’ould have 
received under the Compensation Act. But until she 
had received such a sum equal to or in excess of the 
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sum due under the Act, the widow still had her claim 
against the employer. It made no difference whether or 
not the widow had attempted to establish her claim 
because she actually had the claim and it was not con¬ 
troverted but was tacitly admitted, and the employer 
stood ready to pay and would have promptly paid 
compensation except for the widow’s desire to obtain 
more money from the third party wrongdoer, who 
rightfully should have paid it, than would be coming 
to her under the Act. 

We do not understand how the appellants consider 
the case of New York State Railways v. Shuler. 265 
U. S. 379, to be at all in point. That case merely holds 
that provisions for payments into special funds are 
constitutional—a question not involved in any way in 
the present case and never raised by the appellee. 
Such provisions undoubtedly are constitutional and 
the provision of the Federal Act is constitutional but 
also the other provisions of the Federal Act are con¬ 
stitutional, including the provision that all questions 
of dependency must be determined as of the day of the 
injury or death and the provision that the payment 
into the fund need only be made where there is no one 
at the time of the death entitled to compensation. The 
appellants do not and cannot contend that on the day 
of the death the widow was not entitled to compensa¬ 
tion, and this is so whether her right is called vested 
or contingent. All she had to do was to accept her 
compensation, but she preferred not to do so, for what 
developed to be a very good reason. 

The case of Staten Island Rapid Transit Ry. Co. v. 
Phoenix Indemnity Co., 281 U. S. 98; 74 L. Ed. 726, 
ref erred to by the appellants, was also referred to by 
the Circuit Court of Appeals in the above mentioned 
Dereau case, and in the Reveau case the Court men- 


tioned not only the Staten Island ease but many of the 
other eases relied upon by the appellants in the present 
ease, and the Court there pointed out that these eases 
did not apply because of the difference between the 
Xew York Statute and the Federal Statute. As a mat¬ 
ter of fact, the Deveau case is the only Federal Case 
which has come to our knowledge which construes the 
provisions of the Federal Act concerning the sections 
herein involved. Practically every one of the cases 
mentioned by the appellants were mentioned in the 
Dev van case and were under the provisions of the 
Xew York Statute and not under the provisions of the 
Federal Act which, as a matter of fact, had not been 
enacted until long after the Xew York Act, when Con¬ 
gress, in its wisdom, thought it best not to copy the 
Xew York Act verbatim but to make certain changes 
which would be more just and fair to all parties con¬ 
cerned. 

Appellants say “Let us examine the situation as it 
existed on April 14th, 1932, when the Deputy Com¬ 
missioner filed the compensation order.” We say let 
us examine the situation as it existed on the day of the 
injury—as of which day the Act provides all ques¬ 
tions of dependency shall be determined. Whatever 
the law may be as to following Court decisions of other 
states, there was no obligation on the part of Congress 
to blindly follow the legislature of the State of New 
York, and it did not do so. It is further argued by the 
appellants that the Deputy Commissioner was ac¬ 
quainted with the New York decisions and was ac¬ 
quainted with the decision of the District Court in the 
Deveau case, but the decisions of the New York Courts 
under the New York Act did not apply at all and the 
Deputy Commissioner was in such a hurry to enforce 
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the payment by the appellee that the Deputy Commis¬ 
sioner would not wait for the payment until after the 
Deveau ease, which was on appeal, had been decided. 
He was earnestly requested to delay making any order 
until after the Circuit Court of Appeals had acted but 
he would not do so, although it is true that after the 
Circuit Court of Appeals said that his action was un¬ 
lawful the Deputy Commissioner did all that lie could 
to persuade the appellants to refund the money (R. 
2, 3). And it is interesting to note that the appellants 
must have been satisfied with the decision in the De¬ 
veau case for they have never sought a review in the 
Supreme Court of the United States and apparently 
for the first time in the present case are attempting 
to avoid the decision of the Circuit Court of Appeals. 

The assertion by the appellants that the payment by 
the appellee was not involuntary is without founda¬ 
tion. If, as appellants claim, the fact that a protest 
■was made does not indicate that the payment was in- 
voluntarv, it has been established bevond doubt that 
any time when a payment is made under pressure to a 
person having color of office, such a payment is invol¬ 
untary and should be refunded. There would have 
been severe penalties had appellee not made the pay¬ 
ment (Section 14 (f); Section 17; Section 27 (B) of 
the Federal Act). The compulsion of these penalties, 
so drastic in their nature, left the appellee no choice, 
in spite of all of its pleading to the Deputy Commis¬ 
sioner to await the outcome of the Deveau case. 

Decision in Deveau Case Not Applied Retrospectively. 

At the hearing of the motion to dismiss the Bill and 
at the hearing on the motion for a summary judg¬ 
ment, both decided in favor of the appellee, and even 
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now, it seems to have been impossible for counsel 
for the appellants to understand what we have so 
thoroughlv and eonstantlv insisted from the verv be- 
ginning, that we are not asking for a review of the 
compensation order and we are not asking that the 
decision in the Deveau case be applied retrospectively. 
The simple fact is that at the time the Deputy Com¬ 
missioner made his void order in the present case, the 
particular question involved had never been decided 
bv anv Court, insofar as the Federal Act is concerned, 
except that the Deveau case was pending in the Circuit 
Court of Appeals for the Second Circuit. That case 
was still in litigation. Until that case was decided it 
would have been futile and a sheer waste of time and 
money for the appellee to have filed a suit because the 
Deveau case would have been decided long before any 
other case could have been heard and the Deveau case 
was to be and is controlling. Previous to the decision 
in the Deveau case there had been no final Federal 
decision. Developments in the Deveau case showed 
that the District Court’s ruling in the same ease was 
incorrect. Apparently the appellants do not agree 
with the decision in the Deveau case, but frequently 
individuals do not agree with Court decisions and we 
again say that if the appellants did not intend to be 
bound by the decision in the Deveau case, as we insist 
that as public officers they should be bound, they 
should have sought a review in the Supreme Court of 
the United States. Moreover, as we have before 
pointed out, even at the time the Deputy Commissioner 
passed his order it was null and void because he 
merely determined that there was no deficiency com¬ 
pensation payable and on this determination made an 
order that there was no person entitled to compensa¬ 
tion, well knowing at the time that he could not truth- 
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fully find and determine, as he necessarily was obliged 
to do under the Act, that the decedent left no widow 
entitled to compensation on the day of his death. In 
fact, he did find that there was a widow. 

No Error in Findings of Fact and Conclusions of Law. 

As we have above stated, the Findings of Fact 
strictly follow and are in accordance with the facts 
stipulated to be true by all of the parties hereto, so 
that there cannot be and is no error in the Findings 
of Fact. The appellants contend, however, that the 
Trial Court on these admitted facts made erroneous 
conclusions of law. 

In the final portion of their brief counsel for appel¬ 
lants state that there was no mistake of fact or of 

mixed fact and law made bv anv one in connection 

•» • 

with the payment into the fund; that the error which 
the Deputy Commissioner committed was only one of 
form; and that in any event this is a suit against the 
United States, for which reason it may not be main¬ 
tained. For the reasons hereinbefore stated, most of 
which were also pointed out by the Circuit Court of 
Appeals in the Deveau case, it is obvious that there is 
now in the special fund the sum of $1,000 which be¬ 
longs to the appellee and which equitably should be 
returned to it. The broad principles of equity appli¬ 
cable to the situation are so elementary as to need no 
rehearsing here. This Honorable Court has just re¬ 
cently held that money not properly in the special fund 
should and can be returned to the person entitled to it. 
We have already referred to the case of Chapman and 
Carter, etc., v. Griffith-Consumers Co.. No. 7167, de¬ 
cided October 9th, 1939 by this Honorable Court, from 
which we further quote as follows: 
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“ * * * So it would seem to us that if any 

action was brought by the duly appointed legal 
representative within the year, or if compensation 
were received by persons entitled thereto subse¬ 
quent to the payment of the special compensation 
of $1,000 into the fund, the employer could re¬ 
cover the special compensation so paid. In the 
event of the institution of the action for damages 
by the duly appointed legal representative—which 
would be an election under sec. 933 (a), and, 
proper notice of such election being given, would 
relieve the employer from the payment of compen¬ 
sation—the deputy commissioner would return 
the money so paid into the special fund. In the 
event that, subsequent to the payment into the 
fund, it should be determined there were persons 
entitled to be paid compensation, the money could 
be returned to the employer, or, in a proper case, 
be required by the deputy commissioner to be de¬ 
posited with the Treasurer of the United States to 
secure the prompt and convenient payment of such 
compensation. Should the condition arise for the 
return of the special compensation payment of 
$1,000. of course, the assignment created under 
sec. 933 (c) would be nullified. In this manner all 
persons would be fully protected in their rights 
under the act. * * *” 

The above opinion of this Honorable Court is fair, 
reasonable and in line with the decision of the United 
States Circuit Court of Appeals in the Devcait case. In 
the present case the fund does not belong to the United 
States, has not become mingled with moneys of the 
United States and is not even administered by the Trea¬ 
surer but by the Compensation Commission, which is an 
entirely different situation from that which existed in 
the case of Haskins Bros. <£ Co. v. Morrjoithau. So Fed. 
(2d) 577; 66 App. D. C. 17S, mentioned by the appel- 
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lants, for in that case the money had become covered 
into the Treasury of the United States and had become 
mingled with its other moneys. 

In the case of 1lower S. Cummings, etc., v. Cary A. 
Hardee, etc., 70 App., D. C. 18, 102 Fed. (2d) 622; 
decided by this Honorable Court on January 3rd, 
1939, the money had likewise been covered into the 
Treasury in accordance with the positive mandate of 
the Statute, and in that decision this Honorable Court 
distinguished the facts therein from the facts in the 
case of O'Connor v. Rhodes, 65 App. D. C. 21, 79 Fed. 
(2d) 146, which latter case is controlling in the present 
case, as is the case of Doerschuck v. Mellon, et al, 60 
App. D. C. 383; 55 Fed. (2d) 741, where this Honorable 
Court, after referring to Mellon v. Orinoco Iron Co., 
266 U. S. 121, and Houston v. Ormes, 252 U. S. 469, 
said: 

“ * * * It seems to us, obvious, therefore, that, 
as to the fund thus created, the United States are 
not the debtor and are neither paying nor under¬ 
taking to pay anything on their own account or 
from their own funds, but on the contrary have in 
their control a specially earmarked account for a 
special purpose as to which they are under no 
other responsibility than that of the ordinary 
stakeholder. * * *” 

Appellants scoff at the idea that equitable prin¬ 
ciples should be applied to the present case, but in 
the case of O'Connor v. Rhodes, supra, this Honorable 
Court not only decided that such a suit as the present 
is not a suit against the United States but definitely 
held concerning the refund of money paid to the Alien 
Property Custodian: 

“7/ it was improvidently paid to the Custodian, 
it is recoverable, and the officer whose act is re- 
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sponsible for the illegal payment is the respon¬ 
sible defendant, a<nrf the resort to equity for pro¬ 
tection is not to ]>c defeated upon the ground that 
the suit is one against the United States. Phila¬ 
delphia Co. v. Stimson. 22.3 U. S. 605. “ ' 

It is probably unnecessary to cite the many decisions 
which hold that where money has been exacted by a 
public officer without right it belongs to the payor and 
should be returned, but the following are a few of 
them: 


United States v. Lawson, 101 U. S. 164; 25 L. 

Ed. 860. 

United States v. Ellsworth, 101 U. S. 170; 25 L. 

Ed. S62. 

Carpenter v. Shaw. 280 U. S. 363; 74 L. Ed. 478; 

50 S. Ct. 121. 

Atchison. Top. £ S. F. Ri/. Co. v. O’Connor. 223 

V. S. 280; 32 S. Ct. Rep. 216. 

Garr. Scott Co. v. Shannon, 223 U. S. 468: 32 S. 

Ct. Rep. 236. 

Swift Co. v. U. S.. Ill U. S. 22, 28 L. ed. 341. 

Peyser v. Mayor of New York. 70 X. V. 497. 

CONCLUSION. 

For the above reasons, it is respectfully submitted 
that the decision of the Court below should be affirmed. 
Under the rule of unjust enrichment, as well as under 
the facts and law involved in this case, it is clear that 
the sum of $1,000 now in the trust fund administered 
by the Compensation Commission does not belong 
there, but belongs to the appellee. It is equally clear 
that there are no legal reasons preventing the return 
of this money to the person to whom it belongs. This 
Honorable Court has heretofore agreed with the 
United States Circuit Court of Appeals for the Second 
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Circuit that money wrongfully paid into the special 

fund may be and should be refunded. There are no 

decisions under the Federal Act to the contrary. The 

*■ 

decisions of the New York State Courts are under the 
New York State Act, and are not applicable because 
the State Act is not similar to the Federal Act with 
respect to the sections involved herein. 

Respectfully submitted, 

Edwin A. Swingle. 

Ernest A. Swingle, 
Attorneys for Appellee. 



